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THE RIGHT OF DISCOVERY. 


‘‘One of the most interesting subjects in the whole history of law.”— 
Dr. Francis Lieber, Miscellaneous Writings, II, 26. 

THE great geographical discoveries of the fifteenth and 
sixteenth centuries led to two series of remarkable changes 
in the relations of the principal nations of Western Europe. 
First, those nations were brought into direct contact with 
the natives of the newly discovered lands, east and west, 
all of whom were heathen, a vast number of whom were 
savages, and none of whom, to appropriate a figure of Pro- 
fessor Seeley’s, were more able to resist their discoverers 
than a herd of antelopes is able to resist a party of hunters. 
“The contact which Columbus established,” says Professor 
Seeley, “being the most strange and violent which ever 
took place between two parts of the human family, led to 
a fierce struggle, and furnished one of the most terrible 
pages to the annals of the world.”' This, however, is far 
from all. The contact established with the natives of 
Africa, of Asia, and of the islands of the sea also led to 
fierce struggles and contributed other terrible pages to the 
saine annals. But, secondly, the contact established with 





1The Expansion of England, 44. Boston, 1834. 
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the new lands brought the Western powers into new and 
strange relations with one another; relations involving 
changes moral, social, industrial, political, legal, and re- 
ligious that can hardly be overestimated. 

The first thing that the maritime powers did when the 
contact began, was to appropriate the new countries, lands, 
and peoples to their own uses. This was a foregone con- 
clusion. The only open questions at any time following 
discovery were, who should make the appropriations, and 
the manner in which they should be made. These ques- 
tions, but more especially the second one, it is proposed to 
investigate. 


The first fact to strike the mind as we enter upon this 
investigation is, that the appropriations were made and 
justified on a new principle. Mr. Wheaton observes that 
nearly all the nations of Europe hold their European ter- 
ritory by a title which “was originally derived from con- 
quest, which has been subsequently confirmed by long 
possession and international compacts, to which all the 
European States have successively become parts.”” The 
meaning of this is, that titles which began in violence 
have been confirmed and strengthened, and in a sense 
purged, by that form of presumption arising from lapse of 
time which the text-writers call prescription. ‘The con- 
stant and approved practice of nations shows,” says Mr. 
Wheaton, “that . . . . . the uninterrupted possess 
sion of territory, or other property, for a certain length of 
time, by one state, excludes the claims of every other; in 
the same manner as, by the law of nature and the munici- 
pal code of every civilized nation, a similar possession by 
an individual excludes the claim of every other person to 
the article of property in question.” ‘ This rule,” he pro- 
ceeds, “is founded upon the supposition, confirmed by 
constant experience, that every person will naturally 
seek to enjoy that which belongs to him; and the infer- 
ence fairly to be drawn from his silence and neglect, of 
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the original defect of his title, or his intention tou relin- 
quish it.”' Such is the law of the civilized world in the 
nineteenth century, and such it was in the fifteenth. 
Then, as now, the powers rested on prescription in the 
first place; they pointed to some original act of conquest 
in the second place, and they defended their claims by 
arms in the third place. The Franks had overrun Gaul, 
the Goths Spain, the Saxons and afterwards the Normans 
England, and behind these conquests no one presumed to 
evo in quest of a national title. However, prescription, 
which would have given the original inhabitants of the 
newly discovered lands, at least the most advanced of 
them, the territories that they occupied, was strictly lim- 
ited to Christian powers. The rule had no application 
whatever to the infidels of either east or west. Nor was 
prescription an indefeasible title even in Christian Europe; 
war and conquest were still accounted lawful; kings were 
not restrained, either by sense of justice or by sentiment, 
from extending their boundaries by force of arms: so that 
the only perfectly conclusive title to territory was the 
military power to defend it. Hence there was nothing in 
the public law of Europe, or in the morality of the times, to 
restrain the maritime powers from taking possession of 
the new lands. It was perfectly competent for them to 
draw the sword, to overrun and conquer the lands, and 
then to plead conquest as a title-deed. Besides, this was 
the direct and simple path to that end. This is what 
Ferdinand the Catholic did in the case of Granada, but 
it is not what the maritime states did in the case of 
America. They chose rather a circuitous path to their 
goal. They did indeed draw the sword, and they appro- 
priated the lands by force; neither then nor afterwards, 
however, did they justify what they did on the ground of 
force, save in a secondary sense, but pleaded a very differ- 
ent principle. What this principle was, will appear as we 





1 Elements of International Law, Part II, 165: 164. Dana’s Edition. 
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proceed, and also the reasons why, as we think, this prin- 
ciple was adopted. 


To the mind of Christian Europe in the fifteenth cen- 
tury the distinction between Christian and Infidel was in- 
effaceable. After stating that the Church, as a church, 
did not promote African slavery, but sometimes discour- 
aged it, and quoting Soto, the law adviser of Charles V, 
who said that as respects slavery and the slave trade there 
can be no difference between Christians and Pagans, be- 
cause the law of nations is equal to all nations, Dr. Lieber 
says: “The general feeling, however, was, especially at 
the earlier times, that paganism, which meant not being 
baptized, deprived the individual of those rights which a 
true jural morality considers inherent in each human 
being. The fact of being baptized or not being baptized 
determined a claim to the commonest rights, nay more, to 
mere sympathy with bodily suffering.”' Mr. Wheaton 
states the case thus: ‘“ According to the Europear: ideas 
of that age, the heathen nations of the other quarters of 
the globe were the lawful spoil and prey of their civilized 
conquerors.’” Mr.H.H. Bancroft says: ‘That they [the 
native West Indians] possessed any rights, any natural or 
inherent privileges in regard to their lands or their lives; 
that these innocent and inoffensive people were not fit 
subjects for coercion, treachery, robbery, enslavement, and 
slaughter, was a matter which seems never to have been 
questioned at that time by either discoverer, adventurer, 
or ruler. However invalid in any of the Spanish courts 
might have beeu the argument of a housebreaker, that in 
the room he entered he discovered a purse of gold, and 
took it, Spaniards never thought of applying such logic to 
themselves in regard to the possessions of the natives in 
the new lands their Genoese had found.’* How fierce was 





1 Miscellaneous Writings, II, 23, 24. Philadelphia, 1881. 
2 International Law, II, 166. 
® History of Central America, I, 165, 166. San Francisco, 1883. 
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the spirit that sometimes burned in Christian breasts, is 
shown by an address made by Dr. Pedro de Santander to the 
King of Spain, July 15,1557. He says of Florida: ‘(This 
is the Land of Promise, possessed by idolators, the Amor- 
ite, Amulekite, Moabite, Canaanite. This is the land 
promised by the Eternal Father to the Faithful, since we 
are commanded by God in the Holy Scriptures to take it 
from them, being idolators, and, by reason of their idola- 
try and sin, to put them all to the knife, leaving no living 
thing save maidens and children, their cities robbed and 
sacked, their walls and houses leveled to the earth.’” 
This was saying in effect that heathen had no rights 
whatever that Christians were bound to respect. On 
this moral basis, strengthened by race and color hatred, 
was reared the structure of African slavery; a struct- 
ure that the Portugese began at the very time when they 
first applied the same morality to the lands and posses- 
sions of the heathen whom they found on the African 
coast beyond Cape Bojador. 


Still another fact is essential to an understanding 
of the subject. According to the European ideas of that 
age, not only were the heathen nations of other quarters 
of the globe the Jawful spoil of their civilized conquerors, 
but, as between the Christians themselves, the sovereign 
Pontiff was the Supreme Arbiter. The Christian powers 
might spoil the heathen as they liked, but if they could 
not agree in their spoliations, then the Pontiff should de- 
cide among them. But if the Pontiff might adjust con- 
flicting claims as a judge, why might he not prevent them 
as a legislator? Antecedently there were no reasons why 
he should not, and many reasons why he should do so. 
Moreover, the very conception of the Papal Vicariate was 
favorable to such a course. Not only had the heathen 
been given to the Vicar as an inheritance, and the utter- 








1 Quoted by Mr, Parkman, The Pioneers of France in the New World, 13. 
note. Boston, 1870. 
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most parts of the earth as a possession, but he had juris- 
diction over the Christian states as well. The spiritual 
sword bore rule over the temporal sword. Even the hu- 
mane Dominican Las Casas, in the celebrated “Proposi- 
tions”? written to repel the idea that savages might be 
converted by force, assumes that the Pope has authority 
over all men, Christians and infidels alike, in matters of 
salvation ; that it is the Pope’s duty to propagate the gos- 
pel; that he may oblige Christian princes to do this work, 
and that he may distribute infidel provinces among 
them for this purpose: which shows what were tlie Chris- 
tian ideas of the time in their mildest form, and that the 
gentle priest was not altogether superior to his age.' It 
was on this high ground that the first division of the 
heathen world was made. 


In 1415 Prince Henry of Portugal, surnamed the Navi- 
gator, reviving the idea of the peninsular form of Africa,” 
that Pomponius Mela had thrown out about the beginning 
of our era, began that search for an ocean-path to the 
Indies to which he devoted the remainder of his days, 
and which Vasco da Gama, two generations later, in the 
harbor of Calcutta, brought to a successful termination. 
The Prince’s great undertaking involved an expenditure 
of money and life that none in his day but great princes 
were capable of maintaining. He had the interest in this 
undertaking that superior minds always have in their own 
bold ideas; he was a large-minded man, ready to do for 
science and discovery more than any of his contempo- 
raries; he was an ardent patriot, intent on the glory of 
Portugal, and a zealous Catholic, anxious to spread the | 
true faith; moreover, no one for the time appeared to com- 
pete with him for the arduous honor of solving the Afri- 
can problem and of finding the new road to the East. 





1 The Narrative and Critical History of America, If, 321, 322. Boston. 


2The commonly accepted idea was that Africa turned eastward and 
joined Asi., thus making the Indian Ocean an inland sea. 
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But the Prince’s forecast told him that such competition 
was likely to arise ; told him, particularly, that it was sure to 
do so the moment his undertaking should be crowned with 
success; told him, also, that the very success of his whole 
endeavor, in contingencies quite likely to occur, would de- 
pend upon his continuing to hold the monopoly which his 
genius had given him. His only resort for protection was 
to the Roman Pontiff, Vicar of Christ in both Christian and 
heathen lands. Accordingly, on the return of Gonsalvo, 
one of his captains, from his successful voyage in 1451, 
the Navigator sent to Martin V “the news of this discov- 
ery as the first fruits of his long-continued exertions, and 
prayed for a concession in perpetuity to the crown of 
Portugal of whatever lands might be discovered beyond 
Cape Bojador, to the Indies inclusive, especially submit- 
ting to His Holiness that the salvation of these people 
was the principal object of his labor in that conquest. 
The news of this discovery was considered so valuable by 
the Pope and the College of Cardinals that a bull was 
forthwith issued in coniormity with the request, and was 
subsequently confirmed by the Popes, Nicholas V and Six- 
tus IV.”' The resort of the Prince to Rome shows as well 
the estimation in which that see was held, as that the rule 
of law known as the Right of Discovery had not yet taken 
definite form. It is also clear that the Pontiff would see 
in the Prince’s ventures the promise of an enlargement 
of Christendom and of the Fapal See, that he would feel 
flattered by the Prince’s piety, that a concession would 
give the Prince moral support in the eyes of his country- 
men, and that all these motives would constrain him to 
make a favorable reply. Hence the concession. How- 
ever, five years before Gama reached Calcutta, another 
Pope had followed the example set by Martin V, granting 
a similar concession to another power. 





1 Major: The Discoveries of Prince Henry the Navigator, 9. London, 
1877. 
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The commission that the Spanish severeigns gave to 
Columbus, April 30, 1492, contains no allusion to religion.' 
It speaks of the Admiral’s going, by their command, with 
some of their vessels and men, to discover some islands 
and continents in the ocean, and expresses the hope that, 
by God’s assistance, he may be successful. On his return 
the next year, Ferdinand and Isabella, anxious both to 
honor the Pope and to secure to themselves the exclusive 
possession of the Western countries, resorted to Alexan- 
der VI for a concession similar to the one granted to 
Prince Henry forty-two years before. They were careful 
to intimate to His Holiness that their learned advisers in- 
formed them that such a concession was unnecessary, thus 
hinting a title by discovery; but as they were Catholic 
princes in fact as well as in name, they were unwilling to 
take additional steps in the ocean-path that Columbus had 
found, without the papalsanction. Pleased with this mark 
of deference, and anxious to strengthen his pontificate, on 
which he had just entered, His Holiness, who was him- 
self a Spaniard, hastened to respond to their request. On 
the third of May, 1493, he issued a bull of concession, and” 
on the day following a bull of partition that, together, left 
undone nothing that their hearts could wish. Historians 
have much difficulty to harmonize in some points the two 
documents, but their purport and spirit can be weli shown 
by a summary of the second one. 

The Sovereign Pontiff begins with asserting that among 
the works well pleasing to the Divine Majesty, and dear to 
himself, the servant of the servants of God, the exaltation 
and increase of the Christain faith and Catholic church 
are very prominent. He celebrates the devotion of the 
Spanish sovereigns to this cause, particularly as shown in 
the recent conquest of Granada. He briefly recites the 
discovery by Columbus of certain remote lands before un- 





1 [t is found in Poore: Constitutions and Charters, 304, 305. Washing- 
ton, 1878. 
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known, peopled by many nations who are peaceful, be- 
lievers in one God, the Creator, fitted to embrace the 
Catholic faith and to cultivate good morals. He under- 
stands that his dear son and daughter in Christ, for vari- 
ous reasons, but especially for the exaltation of religion, 
desire to conquer these lands and so lead these nations to 
the Catholic faith. He commends this holy purpose, and 
exhorts them to prosecute it with zeal, not allowing dan- 
ger or toil to hinder them; and that they may assume this 
great undertaking the more freely and boldly, he, in the 
plentitude of his apostolic power, not at their instance, 
nor at the request of anyone in their behalf, but of his 
own liberality, gives them all the main lands and all the 
islands found hitherto, and yet to be found, westward and 
southward of a line drawn from the north to the south 
pole one hundred leagues west and south of the Azores and 
Cape Verde Islands, whether in the direction of India or 
in any other direction, except such lands and islands as 
may have been in possession of some Christian prince 
on Christmas day preceding. West and south of said 
line, with the limitation just noted, he, Alexander VI, by 
the authority of God omnipotent, granted to him in 
blessed Peter, which he also enjoys as Vicar of Jesus 
Christ on earth, gives, grants, and assigns forever, all prop- 
erties, states, camps, places, and villages, whether discov- 
ered or yet to be discovered, as an eternal possession to 
the rulers of Castile and Leon, their heirs and successors 
forever, with full and perpetual authority and jurisdiction. 
He commands them to use all diligence in sending to 
these remote lands and countries God-fearing, learned, 
and experienced men, well fitted to instruct the people in 
the faith; and, that nothing may be wanting to their 
proper encouragement and security, he strictly forbids all 
persons whatever, even those of royal and imperial state, 
under penalty of excommunication, to approach the afore- 
said lands for trade or any other purpose whatever, with- 
out the special permission of the Spanish princes. His 
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Holiness then provides for the publication of this his bull, 
and concludes with the declaration that any man who in- 
terferes with its publication or disobeys it, will incur the 
wrath of Almighty God and of the blessed Apostles Peter 
and Paul.’ 

This bull makes no formal mention of the King of 
Portugal ; but the reservation made in favor of any Chris- 
tian prince who was in possession of lands west of the 
100-league line on Christmas day, 1492, was made in his 
interest. The concession to Spain must, therefore, be 
taken in connection with the concession previously grant- 
ed to Portugal. Together, these bulls divide all those 
parts of the globe that were unknown at Rome, Lisbon, 
and Barcelona in the fifteenth century, whether land or 
water, between the two nations; that is, the major parts 
of Africa and Asia, the whole of America, and the islands of 
the sea. These concessions are not made ostensibly on 
the ground that the Portugese and Spaniards have discov- 
ered the regions conceded, nor do they recognize discovery 
at all, save as it may aid the two powers in settling dis- 
puted points along the 1oo-league line. The Popes act in 
the plentitude of their power as Vicars of Christ and 
Heads of the Church. They do not limit the concessions 
to lands already discovered. When Martin V gave the 
East to Portugal, Prince Henry’s captains had reached 
only as far as the Guinea coast, and when Alexander VI 
gave the West to Spain, Columbus had found but a few 
of the Western islands. And yet the latter Pontiff is 
careful to say two or three times over, that his gift in- 
cludes the lands to be discovered as well as those already 
discovered. In these matters, therefore, the Popes acted 
in their very grandest manner. In effect, they signed, 
sealed, and delivered to the sovereigns of Portugal and 
Spain blank deeds to all the unknown parts of the globe, 





1 This bull is found, in Latin, in Poore: Constitutions and Charters, 305, 
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and told those sovereigns to write in the descriptions as 
quickly as possible. That Spain’s original title to Amer- 
ica, thus conferred, was something quite different from 
priority of discovery, as known in modern international 
law, will abundantly appear as we proceed with the 
subject. 

Careful as the Pope had been to guard, in the bull of 
partition, the rights of Portugal, that power, nevertheless, 
immediately took the alarm. The King of Portugal was 
quite willing to accept a bi-partite division of the heathen 
world, but quite unwilling to accept the one that the Pope 
had actually made. His remonstrances led to a new 
division, consummated by what is commonly called the 
Capitulation of Tordesillas, but sometimes the Treaty of 
Partition of the Ocean, entered into by the two powers 
in 1494, and ratified by Pope Julius in 1506. The bi-partite 
division was accepted, but the line of demarkation was 
now drawn 370 leagues west of the Azores.’ 


This celebrated treaty was followed by many important 
consequences, some of which should be mentioned. It 
excluded Spain from Africa, and from the eastern road to 
the Indies. It excluded Portugal from North America, but 





1 The cause of Portugal’s alarm is not very clear. The commor explana- 
tion is, that she wanted more sea-room in the Atlantic, and that is probably 
the correct one. She seems not to have understood that crowding the line 
of limitation 270 leagues towards America was crowding it the same distance 
towards Asia ; that widening her sea-room in the Atlantic was narrowing it 
in the Indian Ocean. However, in 1493 her navigators had not reached the 
Spice Islands, and Brazil had not been discovered. We must also remember 
the fact stated by Humboldt: ‘* Not only one hemisphere, but almost two- 
thirds of the earth was then a new and unexplored world—as unseen as that 
portion of the moon’s surface which the law of gravitation constantly averts 
from the glance of the inhabitants of the earth.”? (Cosmos ii, 648, London, 
1849). The fact is, men were a long time in getting accustomed to think of 
the earth asa sphere. Pope Alexander VI not only supposed the Azores 
and Cape Verde Islands to be in the same longitude, but he speaks of 
distance ‘‘south” of a meridian line. The meridian designated by His 
Holiness was supposed, at the time, to be the meridian of no magnetic 
variation. 
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gave her Brazil, that would also have fallen to her under 
the rule of priority, since it was discovered by Cabral, a 
Portuguese. It was one of the causes that led to the first 
circumnavigation of the earth and to the demonstration of 
its sphericity. It provoked.angry disputes as to where the 
line of division actually fell on both sides of the globe, and 
disputes as to the ownership of such important groups 
of islands as the Moluccas and the Phillipines.’ It led to 
attempts to exclude all ships but those of Portugal from 
the Indian Ocean, and all ships but those of Spain from 
the Pacific. It led to the writing of famous books on the 
laws that should govern the navigation of the sea.? But 
it wholly failed to accomplish the grand end for which it 
was intended, viz.: the division of the ocean between the 
two powers of the Iberian Peninsula. The two nations 
indeed founded vast empires in the new countries, but 
this was due to their great military power and maritime 
enterprise, and to the fact that they were pioneers in dis- 
covery and exploration, rather than to the Popes’ bulls 
and the Treaty of Tordesillas. The New World was too 
large and the competing nations too eager and too power- 
ful to permit such a measure to be carried out. England 
and France, and afterwards Holland, were unwilling that 
Portugal and Spain alone should share the spoil of the 
Infidel. They refused to accept a parchment as a title 





On the Atlantic side, the major point in dispute was where the line 
would fall; the minor points were the point to measure from, the length 
of the lesgue to be used and the charts to be followed. On the Pacific 
side, the Phillipine Islands, first discovered by Magellan, fell to Spain, 
although on the Portugese side of the line. Spain yielded her claim to 
the Moluccas on receipt of 350,000 ducats of gold. 


2«¢The extravagant claims of Spain and Portugal to the exclusive do- 
minion both of the lands and seasof thenewworld . . . werecontested 
by the Dutch, who had shaken off the political yoke of Spain and the relig- 
ious yoke of Rome. Their great jurist, Grotius, took the lead in maintain- 
ing the comr.on rights of mankind to the free navigation, commerce, and 
fisheries of the Atlantic and Pacific Oceans, against their pretensions. His 
treatise De Mare Libero was published in 1609.”—Wheaton: History of Law 
of Nations, 153. New York, 1845. 
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deed to a continent, 16,000,000 square miles in extent, that 
was wholly unknown to civilized men when the parch- 
ment was signed, no matter whether it was dated at 
Tordesillas or at Rome; nor would they admit that the 
uplifting of a cross on a strange coast to the shout of 
“Santiago” gave possession to half a world. At the time 
the Kings of France and England were true sons of the 
Church, as the King of France continued to be; but the 
Papacy had never been strong enough to impose upon 
three-fourths of the globe such conditions as those made 
in 1493 and 1506. Spain and Portugal strove to the 
utmost to establish the bi-partite division. de facto, but 
they failed, and were ultimately compelled to submit 
their own claims to a rule that threw the ocean open to 
all the maritime nations.’ 

The spirit of discovery spread over Western Europe. 
Columbus said that, after his first voyage, the very tailors 
in Spain begged to become discoverers. The younger 
Cabot wrote: “When newes was brought that Don Chris- 
topher Colonos, Genoese, had discovered the coasts of 
India, whereof was great talke in all the court of King 
Henry 7, who then raigned, insomuch that all men with 
great admiration affirmed it to be a thing more divine 
than human to sail by the west into the east, where spices 
grow, by a map that was never known before, by this fame 
and report there increased in my heart a great flame of de- 
sire to do some notable thing.”” From this spirit of dis- 
covery sprang the voyages of the Cabots and the English 
plantations in America; the voyages of Verrazanno and 
Cartier and the French establishments; and later the 
maritime enterprises of the Dutch. When Sir Francis 
Drake first saw the Pacific Ocean, he was vehemently 
transported with desire to navigate that sea, and fell on 





1¢¢Even in modern times, Spain has claimed the northwestern coasts 
of America, upon the sole ground of having discovered them.’’— Philli- 
more: International Law, Part III, Chap. XII. 

3 Narrative and Critical History of America, II, 136. 

























te nnn aera ll ti th ld PRO at Cat eB Ahi a lt biting nh iy 8 














362 Ohw Archeological and Historical Quarterly. 


his knees and implored the divine assistance that he 
might some time sail thither and make a perfect discovery 
of the same. When Spain complained to England that 
Drake had invaded her ocean realm, Queen Elizabeth’s 
government replied that England did not acknowledge 
Spain’s claim to all that part of the world, no matter 
whether that claim was based on the Pope’s donation or on 
the fact that Spanish navigators had touched those shores 
at widely separated points. Replying to a complaint that 
a French corsair had captured some Spanish treasure 
ships, Francis I sent word to the Emperor Charles V that, 
as the Emperor and the King of Portugal had divided the 
world between themselves without offering him any part 
of it, he would like them to show him our father Adam’s 
will, that he might convince himself whether he had really 
constituted them sole heirs of those countries. As long 
as they refused to comply with this, he would consider 
himself justified in possessing himself of everything he 
could on the high seas. It is also deserving of remark 
that the extraordinary developments of piracy and bucca- 
neering carried on by the English against Spain were 
largely caused by the extravagant territorial pretensions 
of chat power. Thus, beyond Portugal and Spain neither 
the Papal bull nor the Capitulation of Tordesillas was 
anything more than a drutum fulmen. 

The prompt repudiation of the bi-partite division of the 
ocean by the maritime powers, and the ultimate throwing 
open of the seas to discovery and exploration to all na- 
tions that were in a position to enter into the competition, 
rendered necessary some other rule of appropriation, un- 
less, indeed, the new era were to be a mere carnival of 
force and blood. Some criterion must be set up in the room 
of the Popes’ concessions. The Spanish sovereigns had 
virtually hinted such a criterion when they told Alexander 
VI, in 1493, that, according to their law advisers, they were 
not dependent upon his donation. They meant, undoubt- 
edly, that the discovery of the Western islands by their 
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ships, sent out at their expense, and commanded by an 
admiral carrying their commission, was a sufficient title- 
deed to these discoveries. This hint seems to be the 
earliest suggestion of the modern Right of Discovery, into 
the origin of which we are now to inquire. 


Sir Henry Sumner Maine defines occupation (occupatio), 
which was one of the natural modes of acquiring property 
recognized by the Romans, as “ advisedly taking posses- 
sion of that which, at the moment, is the property of no 
man, with the view (adds the technical definition) of ac- 
quiring property in it for yourself.” ' Such property, before 
appropriation, the Romans called ves nullius, and they 
divided it into two kinds, property that never had had an 
owner, and property that had no owner at the time of the 
appropriation. Examples of the first kind are wild ani- 
mals taken in the chase, fishes caught in the sea, wild 
fowl, jewels disinterred for the first time, and lands 
newly discovered or never before cultivated. Examples 
of the second kind are movables that have been aban- 
doned, lands that have been deserted, and the property 
of an enemy. “In all these objects,” says the learned 
author, “the full rights of dominion were acquired by 
the occupant who first took possession of them as his 
own, an intention which, in certain cases, had to be mani- 
fested by special acts.” Occupancy in its simple form is 
evidently a part of the universal law of nature, but the 
occupancy of the Roman law consisted, to a considerable 
degree, of artificial definitions of ves mullzus. ‘Thus, the 
habit of regarding an enemy’s property as “nobody’s” 
property originated in “the assumption that communities 
are restored to a state of nature by the outbreak of hostili- 
ties, and that in the artificial-natural condition thus pro- 
duced, the institution of private property falls into abey- 
ance, so far as concerns the belligerents.” On this point 





1 Ancient Law, Chap. VIII. ‘‘The Early History of Property.” New 
York, 1870. 
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the dogmas of the lawyers ‘‘amounted to an unqualified 
assertion that enemy’s property of every sort is res nulizus 
to the other belligerent.” As soon as men begin to rise 
above the level of facts accomplished, and to cast about 
them for theories, they shrink from pleading brute force as 
a claim to anything; they seek to find some basis of moral 
right, even when violence is the real basis of the claim; 
and of this tendency no better illustration can be given 
than these refinements of the Roman lawyers. 

Sir H. S. Maine further asserts that “occupancy and the 
rules into which the Roman lawyers expanded it, are the 
sources of all modern international law on the subject of 
capture in war, and of the acquisition of rights in newly 
discovered countries.” The learned jurist does not point 
out, however, that the application of the Roman doctrine 
to the New World in the sixteenth and seventeenth cen- 
turies was made by means of a new definition of xz/lus. 
The maritime powers did not acknowledge the savages 
as their enemies, or plead the conqueror’s rights in 
relation to their Western claims. “The English pos- 
sessions in America were not claimed by right of con- 
quest, but of discovery,” says Chief Justice Marshall, 
“‘and such was the claim of the other powers that di- 
vided the New World.” They had not seized the posses- 
sions of their enemies by force, but had occupied what 
belonged to nobody. Practically, discovery, when con- 
summated, was conquest, but theoretically, it was some- 
thing very different. An enemy overcome in battle was 
nullus according to the Roman law, but another definition, 
and one more consonant with the temper of the times, 
was now adopted. This definition was supplied by the 
Roman Church. 

The new definition of zl/us was, a heathen, pagan, in- 
fidel, or unbaptized person. “ Paganism, which meant 
being unbaptized,” says Dr. Lieber, “‘ deprived the indi- 
vidual of those rights which a true jural morality consid- 
ers inherent in each human being.” The same writer also 
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states that the Right of Discovery is founded “on the prin- 
ciple that what belongs to no one may be appropriated by 
the finder;”' but this principle becomes effectual only 
when supplemented by the Church definition of nudllus. 
That definition supplied the lacking premise in the dem- 
‘onstration. Grant that ves nullius is the property of the 
finder; that an infidel is zu/lus; that the American savage 
is an infidel, and the argument is complete. That the 


Church, one of whose great duties is to protect the weak’ 


and helpless, should have supplied one-half the logic that. 
justified the spoliation and enslavement of the heathen, 
is one of the anomalies of history. 

We have seen that the Roman law furnished a. full 
legal justification for the appropriation of the New World 
by the Christian nations. They had but to hold the sav- 
ages their enemies and to treat them acordingly. That 
was the simple and direct path to the predestined goal. 
They chose another path. The causes that led to their 
choice will be considered in another place more fully ;' but 
here it is pertinent to say that to use the Church definition 
rather than the Roman one, was more in accordance with 
the theological temper of the times. That definition would 
also well blend with the missionary aspect of discovery and 
colonization, to which many Frenchmen and Spaniards 
gave much attention. At all events, while the dog- 
matic habit of mind was not strong enough to establish 
the Popes’ donations in public law, it was strong enough 
to cause the acceptance of the new definition of nudlus. 
This is abundantly shown by the quotations made above. 


Perhaps the strongest proof of the correctness of the 
view now advanced is furnished by the commissions, char- 
ters, and patents granted to explorers by the Kings of Eng- 
land. Henry VII, in 1496, commissioned John Cabot and 
his sons “to seek out and discover all islands, regions, and 
provinces whatsoever that may belong to heathens and in- 


— 





1 Miscelianeous Writings, II, 28. 
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fidels,” and “to subdue, occupy, and possess these terri- 
tories as his vassals and lieutenants.” ‘The charter granted 
to Sir Walter Raleigh by Queen Elizabeth, in 1584, gave 
him full liberty and license “to discover, search, find out, 
and view such remote heathen and barbarian lands, 
countries, and territories not actually possessed of any 
Christian prince, nor inhabited by Christian people, as 
to him shall seem good,” etc. Afterwards the words 
“heathen”? and “barbarian” were omitted from this 
class of documents, but the phrase “‘ not possessed of any 
Christian prince, nor inhabited by any Christian people” 
is found in charters of the next century, as in those 
of Virginia, 1606, and New England, 1620. The disap- 
pearance of the heathen qualification from the English 
charters after 1620 was due in part to the fact that the 
boundaries of claims had become more definite, but also 
in part to the growing secularization of politics. 

Such was the origin of the Right of Discovery, the criter- 
ion to which the nations that had divided the New World 
appealed in territorial controversies, and the ultimate 
ground of title throughout the United States. How well 
adapted it was to its purpose, at least how inevitable, is 
shown by its acceptance by Portugal and Spain in room of 
the bi-partite division sanctioned by the Popes. At first it 
made little difference to those powers, such was the vastness 
of their discoveries, whether they held by the one title or the 
other, but in the end it made a very great difference. The 
Papal donations gave them everything, even making great 
oceans closed seas to the other powers; the Right of Dis-. 
Discovery gave them what they had discovered and 
could hold.' 





1«« The importance of the explorations completed by those nations dur-- 
ing the fifteenth and sixteenth centuries may be gathered from the fact that 
from the date of the discovery of America by Columbus, and the exploration 
of the Portugese navigators, Diaz, Da Gama, and Magellan, the daring mari- 
ners of the Iberian Peninsula brought a new world into existence, and de- 
fined the unvisited shores of the old. Not only were the West Indies and 
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Having pointed out the sources of the Right and the 
circumstances in which it originated, we shall now at- 
tempt a stricter analysis and definition. 


1. Primarily the Right of Discovery was a rule which 
governed, not the relations of discoverers and discovered, 
but the relations of different discoverers. As the potent- 
ates of the Old World “ were all in pursuit of nearly the 
saine object, it was necessary,” said Chief Justice Mar- 
shall, in delivering the decision of the Supreme Court in 
the celebrated case of Johnson and.Graham’s Lessee v. Mc- 
Intosh, “in order to avoid conflicting settlements, and 
subsequent war with each other, to establish a principle 
which all should acknowledge as the law by which the 
right of acquisition, which they all asserted, should be 
regulated as between themselves. This principle was 
that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against all 
other European governments, which title might by con- 
summated by possession.”' But the adoption of the prin- 





the Spanish Main, together with the whole western shore of America, from 
California to Cape Horn, explored by Spaniards, and the seaboard of the 
Eastern Hemisphere, from Cape Bojador to Macao, traced out by the Portu- 
gese, but those nationalities divided between them the honor of having dis- 
covered the greater portion of the islands of the Eastern Archipelago and 
Polynesia.””"— Low: Maritime Discovery, preface. London, 1881. 


1 This case arose in the following way: In 1773 and 1775 the chiefs of 
the Illinois and Piankeshaw Indians sold two large tracts of land in Illinois 
and Indiana to certain parties, of whom Thomas Johnson, of Maryland, was 
one. In 1818 the United States Government sold to William McIntosh 
11,560 acres of land lying within one of the tracts. Johnson’s interest in 
this tract passed by devise to Joshua Johnson and Thomas J. Graham, who 
leased to the plaintiff. The plaintiff brought a suit of ejectment agains: 
McIntosh in the United States District Court for Illinois. The Court de- 
cided against him, and the case went up on error to the Supreme Court, 
where the judgment below was affirmed, March 10, 1823. The plaintiff 
alleged that the Revolution had prevented the purchasers of 1773 and 1775 
taking possession of their lands, and that «fterwards they had failed, after 
repeated efforts, to get their titles confirmed. The sole issue was, whether 
the Indians could make a valid sale of lands occupied by them to private 
parties. —8 Wheaton’s Reports, 515, seg. 
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ciple left many points of much importance and difficulty 
unsettled. 


2. First, all the authorities agree that discovery must 
be consummated by possession and use. Marshall has 
just been quoted to that effect. Chancellor Kent calls 
discovery alone “an imperfect title.” ‘Mere transient dis- 
covery amounted to nothing, unless followed in a reasona- 
ble time by occupancy and settlement, more or less per- 
manent under the sanction of the state.” Sir Robert 
Phillimore says ‘‘ discovery, use, and settlement are all in- 
gredients of that occupation which constitutes a valid 
title to national acquisitions. Discovery, according to the 
acknowledged practice of nations . . . . furnishes an 
inchoate title to possession in the discoverer. But the 
discoverer must either, in the first instance, be fortified by 
the public authority and by a commission from the state 
of which he is a member, or his discovery must be subse- 
quently adopted by that state.” He says further: ‘ Con- 
tinuous use is an indispensable element of occupation 
properly socalled. The mere erection of crosses, land 
marks, and inscriptions is ineffectual for acquiring or main- 
taining an exclusive title to a country of which no real 
use is made.’’* 


3. A much more difficult and not less important ques- 
tion than this was the length of time to elapse before a 
nation lost, through non-occupancy, the right that mere 
discovery gave. It was a question that could not be an- 
swered in terms. Much would depend on geographical 
relations, the nearness of neighbors to the territory in ques- 
tion, and the relative strength and enterprise of competing 
powers. The Cabots discovered New Foundiand, Lab- 
rador, and Cape Breton near the end of the fifteenth cen- 
tury; Frobisher thrice visited Labrador in the decade 
1570-1580; English fishermen were continually in those 





1 Commentaries upon Internationa] Law, Part III, chap. xii, Philadele 
phia, 1854. 
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‘waters, and yet England allowed those regions to go to 
France, who had made more thorough explorations and 
had discovered the Gulf and River St. Lawrence. Spain 
discovered, the, Mississippi in the first half of the sixteenth 
century, but she hardly resisted its passage to France, who 
had discovered and explored its upper waters, in the sec- 
ond half of the seventeenth. 


4. Amore difficult question than either of these was 
the extent of geographical right following discovery and 
occupation. In the case of an island, unless of great. 
size, there could arise no question; but it was preposter- 
ous to claim that merely touching a great continent at. 
one or a few points gave a claim to the whole of it. 
Neither could the claimant be required to enclose his pur- 
chase, after the manner of Dido at Carthage. Obviously 
no rule could be formulated that would cover all cases; 
even more would depend on circumstances in this case 
than in the one last considered. We are on the eve of the 
quarto-centennial of the discovery of America; and ques-' 
tions of boundary which spring out.of the original appro-. 
priations still remain unsettled. Sir H. S. Maine speaks 
pointedly of the inadequacy of the Roman rule of res 
nullius to meet the case, as shown by the frequent disputes. 
“on the very two points on which certainty was. most re-. 
quired.” One of these points is “ the extent of the terri-| 
tory that- was acquired for his sovereign by the discov- | 
erer’’—the’ very point we are considering.'. The grand’ 


difficulty was to obtain agreement upon sub-rules, and 


’ 





1 «* Bentham was so struck with the confusion attending the application j 
jof the legal principle, that he went out of his way to eulogize the famous 
‘bull of Pope Alexander the Sixth, dividing the undiscovered countries of : 
the world ‘between the Spaniards and the Portugese by a line drawn one 
hundred leagues west of the Azores; ‘and, grotesque as his praises may ap- 
pear at.first sight, it may be doubted whether the arrangement of Pope Al- 

exander is absurder in principle than the rule of public law, which gave ' 
half a continent to the monarch whose servants had fulfilled the conditions 

required by Roman jurisprudence for the acquisition of property, in a value 

able object which could be covered by the hand.” —AMasne. 
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then to fit these rules to the facts of history and geogra- 
phy. Asa result, the more important disputes were re- 
ferred to the arbitrament of the sword. A glance at one 
of the most famous of them will illustrate the difficulty of 
the question. 


The Cabots, sailing with an English commission, dis- 
covered the eastern shore of North America. This was 
the foundation of England’s original claim on this con- 
tinent. Says Edmund Burke: ‘ We derive our rights in 
America from the discovery of Sebastian [ John ] Cabot, 
who first made the northern continent in 1497. The fact 
is sufficiently certain to establish the right of our settle- 
ment in North America.’' Perhaps it was not unnatural 
that England should claim, not only the coast that the 
Cabots had discovered, but all of the country back of it. 
At all events, six of her thirteen colonies she bounded 
north and south by east and west lines running to the Pa- 
cific Ocean. Under some conditions a from-sea-to-sea 
rule would answer, but not under those existing in this 
case. Possibly its adoption was due to ignorance of dis- 
covery, but England insisted on it, and was thus brought 
into collision with both France and Spain. 


First, the Spaniards had discovered the opposite shore 
of the continent, the Gulfs of California and Mexico, and 
the Rio Grande and Mississippi Rivers, and so were plant- 
ed right in the path of England’s westward march. More 
than this, the French had discovered the St. Lawrence, 
the Great Lakes, and the Upper Mississippi, and also come 
into possession, through the lapse of the Spanish title, 
of the second of these rivers throughout its whole extent. 
Very naturally, France asserted the principle, which is 
really more reasonable than the from-sea-to-sea rule, that 
the discoverer of a river is entitled to all the country that 
it drains. A struggle for the Great West was, therefore, 
unavoidable in view of the developments of events, 





1 Narrative and Critical History of America, III, 1. 
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When two hostile armies, moving on converging roads, 
reach the point of convergence, a battle follows. This 
is precisely what happened when the English and the 
French met, in the middle of the last century, west of the 
Great Mountains. The issue was in one respect a singu- 
lar one. England acquired by the treaty of 1763 
the territory immediately in dispute, as well as Can- 
ada, and at the same time, by accepting the Mississippi 
River as a boundary, she surrendered the from-sea-to-sea 


principle. 
Here we aie dealing with the so-called principle of 
“contiguity.” In discussing with Spain the western 


limits of the Louisiana purchase, the United States laid 
down two rules touching this subject that command the 
approval of Sir Robert Phillimore. ‘‘ The first of these is, 
that when any European nation takes possession of any 
extent of sea-cuast, that possession is understood as ex- 
tending into the interior country, to the sources of the 
rivers emptying within that coast, to all their branches, 
and the country they cover, and to give it a right, in ex- 
clusion of all other nations, to the same. . . . The 
second is, that whenever one European nation makes a 
discovery and takes possession of any portion of that con- 
tinent, and another afterwards does the same at some dis- 
tance from it, where the boundary between them is not 
determined by the principle above mentioned, the middle 
distance becomes such of course.’’’ 

Dr. Lieber says discovery, in the modern sense, means 
that ‘‘the government of a man who discovers an un- 
owned (or nearly unowned) land can fairly claim it as 
standing under its sovereignty, if it can and does estab- | 
lish its manifest protection and influence, and as far as it 
establishes this weight and influence;’’ whereas “ discov- 
ery in the Spanish sense of the word meant the first visit 
of a Catholic to an island or country not peopled at all, or 





1 International Law, Part III, Chap. xu, 
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peopled by non-Christians, whom it was perfectly fair to 
conquer or subdue by any means.”' But this Spanish 
method of procedure sprang rather from the principle of 
the Papal donation than from the Right of Discovery. 


5: According to Roman law, nobody’s property did not 
become sgmebody’s unless taken possession of with that. 
intent; and in certain cases this intent must be manifested 
by some special acts. Naturally, therefore, in an age pre- 
eminently ceremonial, somewhat elaboraté forms were 
commonly employed when a navigator took possession 
of a new land. Of course, something .was left to time, 
place, and the taste of the principal actor, but these 
formalities seem to have been considered ‘essential by 


Spanish, English, French, and Dutch alike: “A loud 


‘ 


proclamation, before God and man, of the deed then and. 
there consummated. This proclamation was made with. 
drawn sword, by the commander of the party taking pos- 
session, and sometimes attended by the throwing of earth 
toward the four cardinal points,‘as was common, and is 
now in Spanish America, in giving judicial possession in' 
granting lands, and planting the royal standard. All 
present were called upon to witness the act, which was 
done for and in the name of the sovereign authority. 
recognized by the party. Then the notary, or, if none 
were present, a clerk, or a person or persons appointed to 
act as such, took down in writing what had been done,’ 
and each member of the party signed it.”* But the age 
was religious as well as ceremonial, and religious rites 
were incorporated with the civil forms. Moreover, a 
cross reared on an island or coast would be evidence that 
it had been visited and appropriated by a Christian navi- 
gator. The cross, the mass, and prayer were conspicuous 
features on these occasions. At San Salvador, Columbus, 
clad in shining vestments, bearing a drawn sword, caused 





1 Miscellaneous Writings, II, 26. 
*H. H. Bancroft: Central America, I, 371, mote. 
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a cross to be erected while he repeated in Latin a prayer 
that he is'said always to have used on such occasions. 
“0, Lord, Eternal and Omnipotent God, who hast created: 


' 


esty, that is worthy by Thy humble servant that its sacred 
name shall be made known and proclaimed in this other, 


part of the world. John Cabot raised on the shore of 
North America crosses surmounted by the flag of Eng- 
land and the banner of St. Mark, and Cartier raised 
crosses crowned with the Alcur de /zs on the shores of the, 
Gulf and River St. Lawrence. St. Lusson stood near a 
cross at the Saut Ste. Marie when he took possession of | 
the Great Lakes in the name of the redoubtable Monarch, 
Louis XIV of France, as did La Salle when, at the mouth, 


of the Mississippi, he took possession, in the same name, 
of the vast region that the Mississippi drains. Balboa 
brandished in one hahd a sword, and in the other a ban- 
ner bearing on oue side the arms of Castile and Leon, and 
on the other the Virgin and Child, when, at the Isthmus, 
he rushed into the waters of the Pacific and delivered to 
that ocean the grandiloquent speech in which he took 
possession of its four corners in the name of the Spanish 
princes.' 

6. While the Right of Discovery, as it took its place 
in public law, was merely a rule of appropriation binding 
upon the maritime powers, it carried with it the right to 


deal with the native occupants of the soil as each power 


saw fit. Chief Justice Marshall thus lays down the law 
in Johnson v. McIntosh: ‘‘ Those relations which were 
to exist between the discoverer and the natives were to be 
‘regulated by themselves. The rights thus acquired being 





| 3H. H. Bancroft: Central America, I, 370. The lengthy proces verbal 
executed by St. Lusson at the Saut, and by La Salle at the mouth of the 
Mississippi, are found in the Wisconsin Historical Collections, XI. Park, 
man gives animated descriptions of these transactions. La Salle and the 
Discovery of the Great West, 47 seg. and 285 seg. 


by Thy sacred word Heaven, the earth, and the sea, | 
blessed and glorified be Thy name; praised be Thy maj-' 
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exclusive, no other power could interfere between them. 
In the establishment of these relations, the rights of the 
original inhabitants were, in no instance, entirely disre- 
garded, but were necessarily, to a considerable extent, 
impaired. They were admitted to be the original occu- 
pants of the soil, with a legal as well as a just claim to 
retain possession of it, and to use it according to their 
own discretion; but their right to complete sovereignty, 
as independent nations, was necessarily diminished, and 
their power to dispose of the soil as their own to whoinso- 
ever they pleased, was denied by the original fundamental 
principle, that discovery gave exclusive title to those who 
made it. While the different nations of Europe respected 
the right of the natives, as occupants, they asserted the 
ultimate right to be in themselves; and claimed and exer- 
cised, as a consequence of this ultimate dominion, a power 
to grant the soil while yet in possession of the natives. 
These grants have been understood by all to convey a 
title to the grantees, subject only to the Indian right of 
occupancy.” These propositions are asserted over and 
over again by text-writers and by courts. Mr. Washburn 
says none of the Christian nations that planted colonies 
in America recognized a seizin of lands on the part of 
the Indians dwelling upon them, and that they all held 
an Indian’s deed to be simply an extinguishment of 
his claim, that did not pass the soil or free-hold. ‘In 
none of the English patents making grants of the 
country is the Indian title excepted.”' Chancellor Kent 
declares it a settled and fundamental doctrine with us, 
“that all valid individual titles to land within the United 
States are derived from the grant of our local govern- 
ment, or from that of the United States, or from the 
crown, or royal charter of government established here 
prior to the Revolution.”* ‘This proposition neéds some 





4 Washburn: Law of Real Property, III, 182 Boston, 1876. 


2 Kent discusses this question in his Commentaries, lect. 51. 
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modification in’ the case of territories acquired from 
France, Spain, and Mexico. The Chancellor further 
asserts that-discovery carried with it the exclusive right 
to extinguish the Indian title by purchase or conquest, 
to grant the soil, and to exercise such a degree of sover- 
eignty as circumstances required. ‘‘The royal grants 
and charters asserted titles against Europeans only, and 
were blank paper so far as the natives were concerned. In 
that regard, the right conveyed by discovery was merely 
an exclusive and absolute pre-emption of the soil.” So 
thoroughly has this principle been carried out, that there 
is not an Indian in the United States who holds the soil 
on which he lives, his farm, if he has one, his interest in 
the reservation on which he lives, if in tribal relations, by an 
original Indian title. The Indian land-owner, as well as 
the white one, holds ultimately by right of discovery! 


How the powers that acquired territorial rights in 
North America used their right of exclusive and abso- 
lute pre-emption, is an old and well-worn story. The in- 
human cruelty of the Spaniards, in particular, can never 
exhaust the eloquence of denunciation. But it does not 
appear that any person who played a part in those trans- 
actions ever thought of regarding the red men as absolute 
proprietors; not even the admirable Williams in Rhode 
Island, the excellent Colvert in Maryland, or the philan- 
thropic Penn in Pennsylvania. Penn’s considerate treat- 
ment of the Indians marks him a man of advanced ideas 
and humane sentiments. Penn, however, did not first 
visit these Indians and obtain their consent to plant a 
colony among them, but, rather, first sent two thousand 
settlers to the banks of the Delaware and then met them 
in council under the elm at Shackamaxon. 


7. The facts now presented suggest an answer to the 
question, Why the Christian powers rested their claims on 
discovery, and not on conquest. As we have seen, the 
right conveyed by discovery was merely an exclusive and 
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absolute pre-emption of the so‘l, but such pre-emption, 
even when limited by occupancy, would, for the time, 
reach much farther than conquest. Spain set an example 
by claiming at first, under the Pope’s donation, all Amer- 
ica, and when compelled to abandon that ground and to 
rest her rights on discovery, she still claimed that the 
casual visit of a Spanish navigator to a heathen land gave 
her the right to it. The from-sea-to-sea principle, as as- 
serted by England, was of a similar nature. It has been 
common to explain the grants of land extending from 
ocean to ocean, made by James I and Charles II, to cer- 
tain of the English colonies, by referring them to igno- 
rance of geography; but a committee of the Continental 
Congress, reporting on the claims of the United States, 
August 16, 1782, suggested that their majesties’ “ princi- 
pal object at that time was to acquire by that of occupancy 
which originated in this western’ world, to-wit, by 
charters, a title of the lands comprehended therein 
against foreign powers.’’' Of course, this is mere paper 
occupancy, but it is not improbable that we have here the 
explanation of the from-sea-to-sea charters. Discovery was 
then considered merely a pre-emption of the right to dispos- 
sess the savages by purchase or the sword, at the option of 
the pre-emptor; but this right, even when limited by what 
is called ‘‘ occupancy,” still gave the pre-emptor certain ad- 
vantages over the conqueror. Moreover, to claim by dis- 
covery was more dignified than to claim by conquest, 
since the latter would be a recognition of the savages as 
enemies. Discovery, too, was much more in accord with 
the ecclesiastical ideas of the time. 


8. Writers on law and morals have not failed to go be- 
hind the Right of Discovery and the ideas in which it 
originated, to find warrant for the European powers tak- 
ing possession of the New World. Chancellor Kent says 





1Secret Journals of the Acts and Proceedings of Congress, III, 177. 
Boston, 1821. 
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it was “ part of.the original destiny of the human race to 
subdue the earth, and till the ground from whence they 
were taken;” and this principle, so he argues, gave the 
Europeans, who were measurably fulfilling this destiny, 
the right to the lands occupied by the Indians, who were 
not fulfilling it, subject to proper limitations and restric- 
tions.’ Vattel argues that the unsettled habitations of 
the Indians in the immense regions of America “‘can not 
be accounted a true and legal possession; and the people 
of Europe, too closely pent up at home, finding land of 
which the savages stood in no particular need, and of 
which they made no actual and constant use, were law- 
fully entitled to take possession of it and settle it with 
colonies.”” This view, however, he urges only to the 
extent of confining the Indians within narrower limits; 
and he praises the Puritans of New England and William 
Penn for their moderation and humanity in dealing with 
the savages. It is a striking proof of the extent to which 
politics have become secularized that the jurists and mor- 
alists of the modern period who have discussed this sub- 
ject say not a word about religion, which was so promi- 
nent in such discussions three or four hundred years ago. 
The argument now is, the civilized man has a right to 
dispossess the savage, not the Christian the infidel. 

9. From the time of the French and Indian war Eng- 
land showed a disposition to abandon hier earlier ground 
of title in North America. In the dispute with France as 
to the ownership of the Ohio Valley, just before that war 
began, she said little of the Cabots’ discoveries, but much 





1 Computations of the amount of land required to support an Indian 
family in the Indian way range from 6,000 acres to 50,1100 acres. One 
authority says a single Indian requires a number of square miles for his. 
subsistence equal to the number of whites that can subsist on one square 
mile. At the present time the Indian reservations set apart by the Govern- 
ment of the United States amount to 150,000,000 acres, while the Indians 
are estimated at 262,000 souls.—Ellis: The Red Man and the White Man, 
244. _ Boston, 1882. ; 


2 The Law of Nations, I, xviu1, 209. 
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of her treaties with the Iroquois Indians, and of the 
French concession in the Treaty of Utrecht that the Five 
Nations were allies and subjects of Great Britain. That 
war over, England whoily abandoned the from-sea-to-sea 
charters, and undertook to limit her colonies by the Alle- 
ghany Mountains; and when treating with the Americans 
at Paris, in 1782, she denied that the States had 
any territorial rights beyond that limit, on the ground 
that the colonies had never extended beyond it. More 
than this, some English authorities denied, in the period 
preceding the Revolution, that England ever held the: 
shore colonies by discovery, and set up conquest in its 
room. Blackstone, for example, holds that the English 
plantations were, principally, conquered or ceded coun- 
tries having been obtained in the seventeenth century, 
either by driving out the natives or by treaties with them. 

This view was essential to Blackstone’s theory of the Amer- 
ican colonies. The law of England recognized two classes 
of colonies ; those that were planted in desert and unculti- 
vated regions by emigrants from the Mother Country, and 
those that were acquired by conquest or by treaty cession. 

In the first of these classes, the common law was of im- 
mediate force and application, so far as it was applicable, 
while in the second class it had no force whatever, but 
these colonies were immediately subject to Parliament. 
Blackstone lectured at Oxford as the contest between the 
Mother Country and the Colonies was drawing on; he 
favored the pretensions of the Crown and Parliasient, and 

his anxiety to reach his conclusion not improbably led to 
the assumption of his premise. His conclusion is: “And 
therefore the common law of England, as such, has no 

allowance or authority there; they being no part of the | 
Mother Country, but distinct, though dependent domin- 
ions.”' Mr. Justice Story refutes the English jurist at 
length, showing that he abandons the earlier ground occu- 





1 Commentaries, I, 108. 
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pied by the English Government, and that his premise is 
at variance with all the precedents.’ He declares that 
“there is not a single grant from the British crown from 
the earliest of Elizabeth down to the last-of George the 
II, that affects to look to any title except that founded 
on discovery. Conquest or cession is not once alluded to. 
And it is impossible that it should have been; for, at the 
time when all the leading grants were respectively made, 
there had not been any conquest or cession from the 
natives of the territory comprehended in those grants.” 
Even the grant of New Netherlands, made by Charles II 
to his brother, James Duke of York, in 1664, Story points 
out, was based on the original English claim to the coast, 
growing out of the Cabot discoveries. From the time that 
the Dutch established themselves at the mouth of the Hud- 
son unti: the ultimate incorporation of their plantation in 
the British-American dominions, the English always re- 
garded them as intruders whom they had a perfect right 
to expel or subdue. And it was the exercise of this right 
that gave to England the country from the Connecticut to 


the Delaware River. 
. B. A. HINSDALE, PH. D. 





1 Commentaries on the Constitution, I, 151, 158. 








SOME POPULAR ERRORS IN REGARD TO. 
MOUND BUILDERS AND INDIANS. 


THE erroneous ideas of persons, otherwise well in- 
formed, concerning archzological matters would amaze 
one who could attain to any considerable knowledge of 
the science without previously becoming familiar to some 
extent with the many absurd theories and notions pro- 
mulgated by authors ignorant of their subject and writing 
only to strike the popular mind and pocket. The tend- 
ency of most of these works—and the exceptions are not | 
to be found among those of greatest fame and widest cir- 
culation—is to indulge in sentiment without much regard 
to facts; to appeal to the reader’s emotions instead of to 
his reason; to induce a state of melancholy over the 
mournful and mysterious disappearance of a numerous 
_ and interesting people, instead of furnishing any informa; 
tion about them; to adroitly rehash old matter and pre- 
sent itin a new and attractive form, thereby gaining for 
the compiler the reputation of being a great and learned 
man. 

It may seem harsh thus to characterize thein, but a 
milder phraseology scarcely seems admissible; even al- 
lowing full honesty of purpose, the rhapsodies of ill-in-: 
formed enthusiasts are as harmful as the deliberate mis- 
statements of intentional deceivers; and one can not 
resist a feeling of indignation that the wide-spread desire 
for accurate information on a most interesting subject is 
met and perforce satisfied with such trash as forms the 
bulk of our archzological literature. 

Since the time of Squier and Davis, who more than 
forty years ago published the results of what purported to 
be a careful and critical survey and examination of 
mounds and other remains in the Scioto Valley, .there 
have forced themselves upon public attention hosts of 


writers, who, knowing nothing but what they had read, 
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and unable to interpret even that correctly, have flooded 
the market with books that cause a feverish excitement 
in the minds of those who are really interested in a study 
of the pre-historic condition of our country, and mystify 
the seekers after knowledge. Very seldom does a new fact 
appear, and when one does it is not duly set forth, or else 
is so distorted or slurred over that its importance is lost. 

Of late years a few persons have been opening mounds 
in a somewhat intelligent manner; and when the results 
of numerous investigations by private parties can be col- 
le_..d and combined with those conducted by public in- 
stitutions; when the similarities and differences of earth- 
works, and especially of the internal structure of mounds, 
can be studied; when a careful comparison can be had of 
the relics in all public and private collections—then will 
it be time to attempt a solution of the questions present- 
ing themselves on every hand. But knowledge of what 
has been done, and skill to classify intelligently are essen- 
tial to a successful prosecution of this work. The noto- 
riety derived from newspapers and from connection with 
some public concern may create but cannot sustain a rep- 
utation for ability; and the work must finally be done by 
some one who has not derived all his information at sec- 
ond-hand or from his inner consciousness, but who has 
fitted himself for the task by careful study and observa- 
tion of the works themselves. 

Mainly by reason of the teachings of these sciolists, 
therc are many widely prevalent ideas which are at vari- 
ance with all observed facts, or in support of which only 
negative evidence can be produced. It is the purpose of 
this paper to call attention toa few of these, and while 
their falsity may not be shown in a manner to satisfy the 
“laws of evidence,” it is possible that a line of thought 
different from that to which we have so long been accus- 
tomed may be pointed out, which in competent hands 
may lead to good results. 

It is not intended to give a systematic or logical order 
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of statement and argument, but only to point out some 
mistakes; and these will be cited somewhat at random. 
Nor are exact quotations aimed at; what are so marked 
are not from any particular book or author, but are to be 
considered as expressing the general views of a large class 
of readers, or persons who “are interested in the subject,” 
and are put in quotation marks merely to avoid an intro- 


ductory clause or sentence with each. 


*  * 
* 


“The works of the Mound Builders evince a high cul- 
ture or civilization.” 

So far as has yet been discovered, these people could 
not build a stone wall that would stand up. In the ab- 
sence of springs or streams, they could procure water only 
by excavating a shallow pond; they could not even wall 
up a spring when one was convenient. They left not one 
stone used in building that shows any mark of a dressing 
tool. Their mounds and embankments were built by 
bringing loads of earth, never larger than one person . 
could easily carry, in baskets or skins, as is proven by the 
hundreds of lens-shaped masses observable in the larger 
mounds. They had not the slightest knowledge of the 
economic use of metals, treating what little they had asa 
sort of malleable stone; even galena, which it seems im- 
possible they could have without discovering its low melt- 
ing point, is always worked, if worked at all, as a piece of 
slate or other ornamental stone would be. They left 
nothing to indicate that any system of written language 
existed among them, the few “hieroglyphics” on “in- 
scribed tablets” having no more significance than the 
modern carving by a boy on the smooth bark of the beech, 
or else being deliberate frauds—geneyally the latter in the 
case of the more elaborate specimens. They had not a 
si..gle beast of burden, unless we accept the “proof” of- 
fered—as convincing, indeed, as the usual run of “proof” 
in these matters—by a New York author, that they har- 
nessed up mastodons and worked them. Beyond peddling 
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from tribe to tribe a few ornaments or other small articles 
that a man could easily carry or transport in a ‘canoe, they 
had no trade or commerce. 

Now, is there possible under such circumstances, any- 
‘thing in the nature of what may be called “civilization ?” 
Can we conceive of a people as possessing even a slight 
degree of “culture,” who are lacking in any of these par- 
ticulars? We are accustomed to use these terms only in 
connection with those who are able to provide themselves 
with at least the ordinary comforts of life; and it is in- 
cumbent upon those calling the Mound Builders such, to 
produce some evidence in support of their assertion. 


“The great magnitude of the works shows a numerous 
population distributed over a wide area, but all subject to 
one great central power, with kings, and chiefs, and high- 
priests, and laws, and established religious systems, and 
despotic power, and servile obedience, and ”— Heaven 
only knows what all besides, 

If the assumption upon which all this is based were 
correct, namely, that the various works scattered through 
the Mississippi Valley were occupied at one time by one 
people, there would be some probability of its truth; but 
the little that is definitely known points the other way— 
to distinct races o‘ Mound Builders” at widely separated 
periods of time. 


I venture to say that the con-truction of all the aborigi- 
nal earthworks of every description within the limits of 
the State of Ohio did not require an amount of labor equal. 
to that used in the excavation of the Erie and Miami 
canals. A close study of the enclosures leads to the con- 
viction that the population was not numerous, except in 
the immediate vicinity; they were not necessarily built 
synchronously —in fact, some have the appearance of 
being of much more ancient date than others only a few 
miles distant. What their use may have been, has always 
been a very puzzling question, any conjecture finding 
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many difficulties to overcome. Among other suggestions 
is the plausible one that they were intended as a means 
of defense to the villages built within them. If this be 
the correct theory (which is not asserted) it can be readily 
understood that when the population of one of these vil- 
lages increased to such a degree as to feel crowded, a por- 
tion would branch off and establish themselves at some 
convenient spot, where they would construct an enclosure 
or protective wall similar to that from which they had re- 
moved. It required no great haste; several years may 
have been spent in the work, the builders, meanwhile, 
returning temporarily to their old abode, should it become 
necessary. 

Moreover, if the great center of all this power was 
within the southern half of Ohio (for the works at New- 
ark are the most northern, as they are the most extensive 
of their kind, and the system of works and mounds 
stretches from them down to the Ohio by the tributary 
valleys), is it not strange that a “mighty nation” should 
build its principal fortifications and protective works in 
the interior, leaving the frontier exposed? Does not this 
go to show that they were zo¢ “ numerous” and “ mighty” 
and “far-reaching,” but just the reverse, spreading out in 
peaceful times to a considerable distance, perhaps, but 
ready to retreat in case of danger to their great enclosures? 

They were, no doubt, many thousands in number, but 
to suppose them to “‘equal or exceed in number those now 
living in the same region of country,” is absurd. 

The “kings,” “priesthood,” “religious systems,” etc., 
result from the influence of a vivid imagination upon the 
desire to furnish an extraordinary and complicated ex- 
planation of a matter which the writers do not exactly 
understand. , 

The problem is difficult to solve when viewed in its 
simplest aspect, but well-nigh impossible if to the orig- 
inal question be added the mystery and nonsense in which — 
so niany are trying to envelop it. 
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“The works dre constructed with mathematical accu- 
tacy ; the squares are always exact squares, and the circles 
perfect circles.” 

This belief is based upon the statement to that effect by 
Squier and Davis, who furthermore proceed “to set all 
skepticism at rest” by stating that “the work was done 
by. the authors in person.” Squier was editor of a news- 
paper, Davis a physician, both in small country towns; 
their work was done with an old-fashioned worn-out 
“compass,” borrowed from a surveyor in Chillicothe, who 
showed them how to use it. I give this on the authority 
of a gentleman who remembers the circumstance. No 
one has ever impugned Dr. Davis’s honesty, but an article 
in a Chillicothe paper last spring, copied, I think, from 
the Cincinnati Commerczal-Gazette, gives Squier a reputa- 
tion of being somewhat unreliable, and ready to make a 
sacrifice of truth when such action could be made to turn 
to his advantage; and we are justified in declining to 
believe them experts, or to accept their figures and plans 
without question, even though we may thereby bring 
down upon our heads the scathing epithet of “ skeptic.” 

In their description of the works in Liberty Township, 
eight miles southeast of Chillicothe, they give field notes 
of what they claim to be a careful survey, in which twelve 
stations were established at regular intervals of three hun- 
dred feet, with a deflection of 30° at each, the last meas- 
urement bringing them to the starting point. 

If this were correct, it might be conclusive, as it is not 
at all probable that in an irregular figure twelve points at 
equal intervals would fall on the circumference of a circle; 
and the assertion seems to have been accepted without 
question as applying to the smaller circle there described. 
But the diameter of this same circle is given as ezght hun- 
dred feet; in other words, they have constructed a poly- 
gon with a perimeter of thirty-six hundred feet, and then 
managed to circumscribe it with a circle whose circumfer- 
ence is a little more than twenty-five hundred feet! And 
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this ridiculous thing has been used all these years as a 
proof of “ mathematical accuracy.” It seems incredib 
that so manifest an error should not only have gone uncor- 
rected, but in addition been used to uphold a theory. 

True, there is not a positive statement that this is the 
“circle”? to which reference is made; but when we find it 
in the description of these works, and find a “supplemen- 
tary plan” on the plate where they are figured, the infer- 
ence is natural, and has been general, that this one is 
meant, especially as no other circle is anywhere described 
to which the measurements given will apply. 

Nearly all the enclosures of Ohio and of the allied 
works of the Kanawha Valley, whose condition is such as 
to admit of it, have lately been very carefuily surveyed, 
and not a single “exact square” or “ perfect circle’”’ has 
been found among them, though some of.the works ap- 
proach very closely to these forms. There is sufficient 
accuracy in some cases to make one wonder that the 
builders could have done as well as they did, but no evi- 
dence of any “calculation” beyond the mere sighting and 
measuring possible to any one. The ‘“‘square” at the 
Hopeton works, for instance, has eleven sides with as 
many different bearings and angles, and not a right angle 
among them. 

As the results of these surveys are the property of the 
Bureau of Ethnology, they can not be given here, and the 
reader must await the publication of the report containing 
them, to consult the facts and figures in this connection. 

While Squier and Davis deserve great credit, and should 
always stand out foremost among those who have con- 
tributed to our knowledge of pre-historic America; while 
their numerous minor errors in regard to the geological . 
features connected with the works must be excused, for 
the reason that in their time no one even knew there had 
been a glacial epoch in this section; while their energy 
and devotion to the cause in doing the work at their own 
expense and in the face of many difficulties, is deserving 
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of great praise; still, we must deplore the almost universal 
errors and mistakes that have resulted from their inability 
to do accurate work, or from their desire to make all plans 
and statements conform to a theory which they either con- 
structed before completing their work or formulated when 
the results were collated, and which has been a stumbling 
block to archzologists ever since. 


The many coincidences in lines, angles and areas disap- 
pear when transit and chain and careful methods are em- 
ployed, and thus a great breach is made in the foundation 
upon which have been erected some wonderful theories. 


While on this topic, it may be well to state that the cele- 
brated “Graded Way” near Piketon,whose use has caused 
much speculation, is not a graded way at all in the sense 
usually employed. The point can not be made clear with- 
out a diagram, but the depression is simply an old water- 
way or “thoroughfare” of Beaver Creek, through which, 
in former ages, a portion of its waters were discharged, 
probably in times of flood. It is mot just “1,080 feet in 
‘length,” but reaches to the creek, nearly half a mile away. 
The artificial walls on either side are not “composed of 
earth excavated in forming the ascent,” for the earth from 
the ravine or cut-off went down the Scioto before the 
the lower terraces were formed, but are made of earth 
scraped up near by and piled along the edge of the ravine, 
just as any other earth walls are made. The walls are of 
different lengths, both less than eight hundred feet in 
length along the top; neither do they taper off to a point, 
the west wall in particular being considerably higher and 
wider at the southern extremity, looking, when viewed 
from the end, like an ordinary conical mound. The earth 
in the walls thus built up, if spread evenly over the hol- 
low between them, would not fill it up more than two 
feet, and that for less than a third of its length. 


But to correct individual errors would require an entire 
number of the QUARTERLY. 
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“The great age of the mounds is shown by the fact that 
none are ever found on the lowest or latest formed terraces 
along our streams.” 


This is not true in regard to numerous localities in the 
Southern States; but, admitting it so far as Ohio is con- 
cerned, it would seem a very foolish proceeding to place 
the mounds or other structures on ground subject to fre- 
quent overflow when sites fully as desirable in other 
respects, and beyond the reach of floods, could be found 
a short distance away. By the same process of reasoning 
one might prove the “immense antiquity” of the farm 
houses along our rivers. 


“Trees centuries old crown their tops.” 


How is it known they are centuries old? Size is no 
indication of age, for that depends mainly on soil and 
. climate; there are groves in Ohio containing trees large 
enough to furnish saw-logs, that have grown up on what 
was called “ prairie land,” within the memory of men now 
living. The old theory of growth-rings must be aban- 
doued, as it is proven beyond dispute that by alternations 
of wet and dry periods two, or even more, rings may form 
in one year. I have heard the assertion made by an intel- 
ligent man that a white pine required at least four hun- 
dred years to attain a diameter of twenty inches. This 
would allow only one-fortieth of an inch of growth-ring 
per year, but he wished to have it very old because it 
stood on the top of a mound. 

There has been no satisfactory method yet discovered 
of settling this point, and until there has, there is but 
little use in trying to prove anything by it. 


“That certain spots were densely populated, and that 
an extensive trade was carried on by the inhabitants, is 
shown by the works being most numerous where our 
large cities have sprung into existence.” 


There are certain laws governing the locations of towns 
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and cities, despite the general opinion that they spring up 
independently of all human calculations. 

At first, pioneers were led to make their settlements 
where they could find fertile soil and good water; the 
Mound Builders, being agricultural and living in com- 
munities, were influenced by the same considerations. 
Next, the settlers, recognizing the advantages of naviga- 
tion and the difficulties of overland travel in new coun- 
tries, established their towns on rivers; the Mound Build- 
ers also would find it easier to travel in canoes. Finally, 
with improved methods of transit, cities take their rise at 
points offering the best facilities for the collection and dis- 
tribution of goods; but the Mound Builder never got 
beyond the stage of the canoe, consequently only the 
question of soil and stream entered into his calculation. 

In Ohio, Marietta, Portsmouth, Chillicothe and Newark 
are located upon the sites or in the immediate vicinity of 
the most extensive remains; and not even the most enthu- 
siastic citizen of any of these towns will venture a com- 
parison with Toledo, Columbus, Cleveland or Cincinnati, 
where the works, if they existed at all, were found only to 
a minor extent. The same holds true of all the area in 
which the ancient works are found; although thriving 
towns may exist coincident with the most intricate or 
wide-spread remains, yet the large cities are developed 
elsewhere. St. Louis may be considered an exception; 
but even here the great Cahokia group is on the opposite 
side of the river, where a city is impossible under present 
conditions. 


“The earth of which mounds and other works is com- 
posed is usually clay, quite unlike the surrounding soil in 
color, and is apparently brought from distant or unknown 
localities.” 


The first part of the statement, namely, in regard to 
the color, is generally correct; but a wrong explanation is 
given of its cause. It is assumed that the earth is clay, 
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because it is of the same color; and it is further assumed 
that no clay is to be found in the neighborhood. But 
many mounds, even large ones, and a majority of the em- 
bankments, contain no clay, unless the term be applied to 
the clayey loam lying about them, or forming the sub-soil. 
If a mound be composed of soil scooped up evenly to a 
slight depth, it may be difficult to find after long cultiva- 
tion; but when, as is usually the case, the earth is dug 
more deeply to furnish material, the sub-soil makes up 
the bulk of the mound, and its position is apparent at a 
glance, even when it is plowed to a level with the sur- 
rounding surface. Further, the soil around may become 
darker by the gradual accumulation of decaying vegetable 
matter, while the mound has its upper portion continually 
dragged toward the base by the plow and harrow and 
washed down by the rains, with the effect of having a 
fresh surface always exposed to view. 

For several years I have paid close attention to this 
point, looking carefully for the source of material, and 
have yet to see a mound or embankment containing any 
sort of earth that may not be found within a few minutes’ 
walk; generally it is to be found close at hand, either on 
the surface or at a slight depth beneath, and especially is 
this the case with works in glaciated areas, where very dif- 
ferent sorts of earth may be found within a limited space. 

It is a question which can be readily settled by any one 
who will take the trouble to dig a few holes about the 
base of any earthwork; he will be very apt to find that if 
he places earth from the work and from the hole side by 
side, he will be unable to distinguish one from the other. 


“The Mound Builders were much beyond the average 
in size; in most of the skeletons the jaw-bone will easily 
slip over the face of a large man.” 


The lower jaw being somewhat V-shaped, narrowest at 
the chin, one may be very readily slipped over a man’s 
face—as far as it will go; but the condyle will be apt to 
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stop on the cheek instead of going back to the correspond- 
ing part of the one on which it is placed. The proper 
test is to turn it upside down, and place it against the 
lower part of the jaw with which it is to be compared. 
The result will probably surprise the experimenter. Even 
should it prove to be somewhat larger, it may be only an- 
other example of the law that “‘use promotes growth,” for 
long-continued mastication of coarse or tough food will 
tend to produce a greater development of the necessary 
organs. 

In speaking of jaws, one naturally thinks of teeth, and 
is thus reminded of some mistakes in regard to them. 


““Mound Builders’ teeth are always very solid and per- 
fect.” 

I have never yet found in a mound a skeleton with a 
full set of sound teeth; sometimes all the teeth remaining 
were sound, but some would be missing; again, the full 
number were in the jaw, but some were carious. The 
skull belonging to the skeleton of a man not past middle 
age, exhumed from a mound near Waverly, O., had only 
twenty-two teeth remaining, and of these, thirteen showed 
that they were more or less decayed before the death of 
the individual—some of them badly so. An error similar 
to this prevails in respect to the teeth of negroes, it being 
commonly supposed that they have very white, clean teeth, 
whereas such are more rare among them than among 
whites. 


“They had double teeth [molars] all around, a peculiar- 
ity which separates them from all other races.” 


Fortunately for anatomists, the “double teeth’? may be 
explained without overturning all systems of classification. 
Very many (not all) Mound Builders had prominent chins, 
which caused the incisors to meet squarely. This caused 
them to be worn off flat, and eventually brought the crowns 
of all the teeth down to about the same level. Physiogno- 
mists tell us this is indicative of a mild, benevolent dispo- 
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sition, while persons whose upper incisors overlap are cruel 
and bloodthirsty—the one being vegetarians and the others 
meat eaters. 


“The amount of wear of the teeth shows they survived 
to an extreme old age.” 


While this may be true under ordinary circumstances, 
it by no means follows in the case of the people who pre- 
ceded us. There is nothing to show they had any better 
methods of preparing food than were in use by the later 
Indians; and a diet of parched corn, bread made from 
corn pounded in a stone mortar or with a stone pestle and 
baked in hot ashes, with meat cooked on coals or boiled in 
water heated by throwing in hot stones, would certainly 
furnish any set of teeth a good excuse for wearing out in 
an ordinary life-time. 


‘Specimens obtained from mounds have a beauty and 
artistic finish far beyond anything found on the surface or 
‘known to be fabricated by modern Indians.” 


This is the great argument that is considered conclusive 
by those who do not know very much about specimens. It 
would imply that the Mound Builders never lost anything 
or left any specimens behind them save such as are found 
in the mounds, which would be inconsistent with the idea 
of a “numerous population,” unless we suppose that only 
those buried in the mounds possessed such property; and 
is on a par with the belief, almost too ridiculous to men- 
tion, and yet floating vaguely through the minds of a great 
many people, that the skeletons found in a mound are the 
remains of the individuals who erected it. 

After a careful examination of many public and private 
collections, and two winters of close work in the museum 
of the Smithsonian Institution —which is admitted to be 
fairly representative of pre-historic art in this couatry— 
spent in preparing a paper on stone implements, I am 
utterly unable to decide between the two, except in such 
specimens as will deteriorate from exposure, but will be 
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well preserved when protected from atmospheric influ- 
ences. For example, one may readily infer that an en- 
graved shell, a perfect pot, or a sheet of mica came from a 
mound, or at least from a sheltered place; but for all arti- 
cles made of stone there is no way of distinguishing one 
class from the other. The finest stone ax I ever saw in 
shape and finish was picked up on the surface; no arrow- 
points found in mounds can equal in delicate workman- 
ship those made by the ignorant fish-eating tribes of 
Oregon; though of a different design, the mound pipes 
are in no way superior to some made by the Indians of 
to-day; the mound pottery is far inferior to that made by 
the Zunis. More than this, let any one make, from any 
collection, such selection as he wishes of undoubted mound 
specimens, and it will be easy to make a similar collection 
of surface finds so like them that it will be beyond the 
power of any one to assign with certainty each to its 
proper place. And this may be carried down to single 
specimens — always, of course, subject to the exception 
above indicated. 

* * * A common error is to apply the name of “dart” 
or “‘arrow-head” to almost every sort of pointed flint im- 
plement, the larger ones being considered especially fitted 
for such use. So they might be if the propelling force 
were in ratio to the size; but there is a limit to the size of 
the bow which a man can draw, and with the same veloc- 
ity a small arrow-point has a much greater penetrating 
power than a large one. 

The so-called “rotary [beveled] arrow-heads” have 
been adduced as a proof that the aborigines had studied 
out the advantage of a rotary or “‘rifle’’ motion to a mis- 
sile long before the whites had discovered it. There are 
two objections to this theory: First, with very few excep- 
tions, such are not arrow-points at all, as they are too large 
for that use, but are probably skinning knives, for which 
purpose they are better adapted than almost any other 
form of stone implement can be; secondly, the shape of 
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the point has no effect upon the flight of the arrow any- 
how, as has been proven by modern archers—the rifling, 
when desired, being accomplished by a spiral arrangement 
of the feathers at the other end of the shaft. At any rate, 
they could scarcely “tear and mangle the flesh of the vic- 
tim,” as the rotary motion, allowing it to have been pro- 
duced, must stop as soon as the point had penetrated the 


skin. 
A theory has also been evolved concerning another 


common form of this class. The natural fracture of flint 
being conchoidal, a flake is commonly curved, and an 
arrow-point or knife hastily made from it may have the 
same shape or “twist.” But some of those who find a 
mysterious signification in everything pertaining to the 
subject, have discovered that the maker of such form of 
arrow-point knew that by having the convex side down 
when it left the bow the resistance of the air would give a 
constant upward impulse to the arrow, thus counteracting 
the force of gravity and allowing a flight of indefinite 
duration. Had that savage lived in our day, he would 
probably have invented a gun that would kill an enemy 
on the opposite side of a tree. 

It has occurred to another author—the same, I think, 
who discovered that the Flathead Indians indulge in their 
peculiar practice in order that they may peep over logs 
and from behind trees without incurring the danger of 
having the tops of their heads shot off—that the curved or 
“twisted” flint is used for pointing fish-spears; one cast 
at the apparent position of a fish curving around to its 
real position and transfixing it—with surpris at such 
“mathematical accuracy,” perhaps. 

* * * Put as these minor matters could be multiplied 
almost indefinitely, let us drop them and consider next 
some of the many reasons that are given as to why the 
Mound Builders were not Indians, or vzce versa. 

“Indians, whose traditions go back for centuries, know 
nothing of the origin of the ‘ounds.” 
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Heckwelder records a tradition of the Delawares to the 
effect that they came from a place far to the west, and 
after journeying for a long time came to a river, beyond 
which dwelt a people called the Tallegwi. These gave 
the Delawares permission to pass through their country, 
but when the migrating party had divided, the Tallegwi 
attacked that portion which had crossed the boundary 
river, and drove them with great slaughter. A long and 
bloody war followed; the Tallegwi made strong fortifica- 
tions of earth and defended themselves with great bravery, 
but were gradually driven backward, building forts and 
other defenses as they went, until they finally passed 
beyond the Ohio. MHeckwelder identifies the Detroit as 
the river where the two tribes met, and says that some of 
the defensive works of the Tallegwi were pointed out to 
him, as well as a mound, or mounds, beneath which lay 
the bones of some of the slain. 

In the summer of 1887, at Munissing, Michigan, I met 
Mr. William Cameron, a man considerably above the aver- 
age intellectually; he had been educated in France, and 
had retained through life a fondness for reading, which he 
indulged at every opportunity, being quite familiar with 
the works of Darwin, Huxley and others of that class. 
The attractions of the wilderness, however, had proven 
too great for him to resist, and for more than sixty years 
—being then eighty-four, though not appearing more 
than fifty years of age—he had almost literally lived in 
the woods. He lived for a time, at first, among the Chip- 
pewas, who told him that when they first came into the 
country, they found the Sioux in possession, and war was 
carried on with varying fortunes for several years. The 
Chippewas finally obtained a supply of fire-arms from the 
French, and drove the Sioux westward. 

Afterward, Cameron went among the Sioux, and ques- 
tioning the old chiefs, as was his custom with all Indian 
tribes he encountered, about their origin and history, he 
was told the same story. They added that in going west- 
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ward they came to a race of people who lived in mounds 
which they piled up. These people were large and strong, 
but cowardly. To use the Sioux expression, “if they had 
been as brave as they were big, between them and the 
Chippewas we would have been destroyed; but they were 
great cowards, and we easily drove them away.” 

Mr. B. G. Armstrong, of Ashland, Wisconsin, to whom 
I mentioned this story, said he had taken great pains to 
investigate it, and was satisfied of its truth. He added 
that from all he could gather, these people, whom the 
Sioux called Ground House Indians, built houses of logs 
and posts, around and over which they piled earth until 
it formed a conical mass extending several feet above the 
roof. He gave the limits of their territory, which, in the 
absence of my notes, I can not repeat accurately; but they 
extended from Lake Eau Claire, about thirty miles south 
of Lake Superior, to a point on the Wisconsin near Wau- 
sau or Stevens’ Point; down that river a short distance; 
thence west into Minnesota, but how far he could not say; 
then around north of Yellow Lake to the Eau Claire 
region again. Some of the maps give a “Ground House 
River” in the eastern part of Minnesota. The Sioux ex- 
terminated the tribe, the last survivors being an old man, 
and woman who had married a Sioux; they were taken 
to the present site of Superior, near Duluth, where they 
died about two centuries ago. 

Gordon, an Indian or half-breed, living at the railway 
station of the same name, a short distance south of Su- 
perior, was familiar with this tradition, as, indeed, many 
of the Chippewas were. Gordon says he has heard “the 
old men” say these Indians erected their houses of wood 
and piled several feet of dirt over them, and buried their 
dead in little mounds out in front of their houses, and a 
few hundred feet away. He told of a mound that was 
opened near Yellow Lake, in which the position of the 
skeletons, two or three of children being among them, 
showed as plainly as anything could, that the inmates had 
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been sitting or lounging around the fire, when the roof 
fell in and killed them. 

I see no reason to doubt this tradition; Cameron and 
Armstrong are both held in high estimation, the latter 
having filled several responsible offices, and seen this 
country from New Brunswick to Mexico, and from Florida 
to Alaska; and I do not believe that either had the slight- 
est idea of deception or “ playing a trick;” they do not 
seem to be that sort of men. Gordon, too, spoke in the 
same way as he would in describing a piece of land, or 
any ordinary occurrence. At any rate, within the limits 
designated by Armstrong there are thousands of small 
mounds. 

I give this story somewhat in full, as, so far as I know, 
it has never before been in print. Such men as I have 
named could give a vast amount of valuable and interest- 
ing matter concerning many things that should be known. 
They are getting old, and with them will perish much that 
might be preserved. But they must be seen and ques- 
tioned; adventures like those of romance seem so com- 
monplace in their experience that they do not consider 
them worth speaking of, unless urged to it. 


But to return to our mound question. 

The chroniclers of De Soto’s expedition mention many 
villages of the Tchellakees [Cherokees] in which the 
houses stand on mounds erected by those people, and 
describe the method of their formation. 

The French accounts of the Natchez Indians tell us 
that the King’s house stood on a high mound, with the 
dwellings of the chiefs on smaller mounds about it: when 
a King died, his successor did not occupy the house of 
the deceased, but a new mound was erected on which he 
fixed his abode. 

It is conceded by a majority of students that many, if 
not most, of the earthworks of Western New York and 
the adjacent portions of Ohio and Pennsylvania were 
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built by the Iroquois and allied tribes; even Squier ad- 
mitted this toward the last. 

Most readers are probably familiar with the account of 
the burial of a chief in a mound on the Missouri River, 
above Council Bluffs, about 1820. 

At the foot of Torch Lake, near Traverse Bay, Michi- 
gan, are two mounds which an old Indian told me were 
erected, one by the Chippewas, the other by the Sioux, 
over their respective warriors slain in a fight near here 
about a century back. 

Near the north line of Ogemaw County, in the same 
State, are some small mounds, built over their dead by 
the Indians who lived there until a few years since. Some 
lumbermen opened one of them some years ago, took out 
two skeletons, ran a pole up through the chest of each, to 
which they fastened the bones, and then tied them to a tree, 
with a piece of bread between the teeth of one, and an old 
pipe in the fleshless jaws of the other. The Indians soon 
discovered what had been done, and hunted several days 
for the desecrators of their kinsmen’s graves, swearing to 
take their lives if they could find them. 

A few other mounds in this section of country are said 
to have been put up by the Sioux, Chippewas and (one at 
least) by the Iroquois. , 

Many other instances could be cited if space allowed. 


The Indians of the Ohio Valley may well have been ig- 
norant on the subject, for most of the tribes found here by 
the whites had been in the country but a comparatively 
short time, and the earlier explorers of regions where 
mounds are found bothered themselves very little about 
the matter one way or the other, calling it all “Indian” 
alike. 

Tradition is very unreliable at the best. How many’ 
people can tell the last previous place of residence of their 
ancestors, or how many know their grandmother’s maiden 


name? 
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“Indians lived by hunting and fishing—upon the natu- 
ral products of the forests and the waters; whereas, the 
Mound Builders were an agricultural people, subsisting 
mainly upon the products of the soil.” 

From the time of De Soto, down to the latest Indian 
wars of Ohio, the narratives of all expeditions or cam- 
paigns constantly allude to the soil products found at all 
permanent settlements or villages. De Soto’s chronicles 
make frequent mention of the granaries belonging to 
every town; the early settlers of Virginia and New Eng- 
land were saved from starvation time and again by sup- 
plies obtained from the Indians; Generals Clarke, Wayne, 
and others, not to mention small marauding parties, burned 
or otherwise destroyed great quantities of corn, sometimes 
thousands of bushels on one raid or at one place; and yet 
even the very school histories that tell our children these 
things, go on droning over the tiresome assertion that In- 
dians are now, and consequently always have been, lazy, 
dirty, stupid, and everything else they should not be, 
spending their time in hunting, loafing, or watching for a 
chance to hide behind a bush and shoot some passer-by 
with an arrow; and these are among the various reasons 
given by some of our writers why the Indians could not 
have been the authors of our aboriginal remains. 

Admitting, for the moment, in full measure the worst 
that has been said of them, is the cause far to seek? 

For four centuries they have been constantly subject to 
war with a superior foe, armed with weapons that made 
them irresistible; to new and strange diseases which they 
could neither combat nor understand; to continual enforced 
migrations in advance of a relentless despoiler. It is less 
a wonder that they should be what they are, than that they 
should continue to exist at all. 

Four centuries ago, the Moors were the only civilized 
people of Europe; they fought long and suffered much, 
but when once expelled from their strongholds, warfare 
ceased; though compelled to leave the country, they 
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were not molested further, and an opportunity was 
offered them to retrieve their fortunes in another land. 
But war against the Indians has known no cessation; 
whether by arms or by treaties, they have been kept con- 
stantly on the losing side. Yet when we compare the two, 
are not the Moors now much further below their former 
condition than the Indians are below the highest culture 
that may reasonably be attributed to the Mound Builders ? 

Let us compare what is known about the Indians with 
what may be considered settled in regard to the Mound 
Builders. 

Does it require any greater energy or forethought to 
build one of our enclosures, than to plan and execute war 
or hunting expeditions that may last for months and ex- 
tend hundreds of miles? Is there any more labor in- 
volved in raising a bushel of corn than in running down a 
deer? Is more endurance or fortitude required in building 
a mound than in fasting, or dancing, or suffering great pri- 
vation and exposure for days and nights in succession ? 
Can the Indian who, at the death of a chief or relative, 
destroyed property which he knew would require days or 
even weeks of labor to replace, be more justly called 
“lazy” than he who piled up a few yards of earth on a 
similar occasion? ‘There is no reason for supposing that 
a mound was built in a short period of time, or that only 
a limited number took part in the work. I have opened 
mounds which showed beyond question that work on them 
had been suspended at some stage until at least one full 
season had elapsed, and had then been renewed; and if a 
whole tribe lament the death of a chief at this day, and 
take part in the funeral exercises, why need we suppose it 
was different at a time when it was the custom to erect 
mounds over the dead? 

Among some of the modern tribes, it is customary when 
a feast is held at the close of a fishing, or sugar-making, 
or hunting season, to offer a portion of whatever they may 
have at the graves of such of their tribe as may be buried 
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in the vicinity, and to decorate them in such way as they 
can, even though the interments may have taken place 
many years previously ; would it be any greater mark of 
respect or affection to add little by little to a mound under 
which one of their tribe was buried? 

Will auy one possessing the slightest knowledge of the 
power of hereditary influences, pretend that a Logan, a 
Corn Planter, a Red Jacket, or a host of other illustrious 
men could be possible among a stupid and indolent 
people? 

Could the brain that devised a conspiracy like Pontiac’s, 
reaching over hundreds of miles of wilderness, completed 
to the smallest details under difficulties that would be in- 
surmountable to many of our modern statesmen, kept 
secret from the enemy until time for the blow to fall, and 
failing at the last moment only from circumstances unfore- 
seen and beyond control of the directing spirit—could 
such a mind be incapable of planning the defensive works 
of the Mississippi Valley ? 

Can anyone suppose the largest and most complicated 
of these works—even allowing them to be the outcome of 
a definite, pre-arranged plan, which seems altogether im- 
probable—overtax the mental powers of Tecumseh who 
almost succeeded in perfecting a confederacy among many 
tribes indifferent or hostile to one another, and extending 
from the lakes to the gulf? 

Can men like these originate and mature in the midst 
of ignorance and degradation such as most wr-ters picture 
for the Indian? Is it likely that a people so energetic in 
war and the chase, could be so inert in all other directions ? 
Does such literature take its models from the Iroquois 
Confederation, the Muskogees, the present inhabitants of 
the Indian Territory, or from the drunken, diseased out- 
casts of frontier towns, and the predatory nomads of the 
West? In telling of our own civilization, does an author 
describe the whining beggar, the spiritless pauper in our 
alms-houses, the tramp on the highway, the clay-eaters of 
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the South, the toughs of our large cities, the desperadoes 
in temporary Western towns? Suppose he should, and 
then say that the “ cities and railroads could not have been 
built by such ;” weuld the statement be considered worthy 
an argument ? 

Granting that an Indian did but little work, as we use 
the word, why should he do more than sufficed to supply 
his temporary needs? If he produced a surplus of food, 
what could he do with it? He had no way of conveying 
it to others at a- distance, and if he had, his neighbor 
raised for himself what he needed in that line; so who 
would take it? His productions were not of a nature to 
be long preserved; why should he have them accumulate 
only to spoil on his hands? It would appear more like an 
intelligent use of labor to stop when one has enough, than 
to strive further for what can only go to waste when ob-~ 
tained. 

* * * Great stress is laid on the fact that in the same 
mound may be found “mica from North Carolina, coppe1 
from Lake Superior, shells from the Gulf of Mexico, and 
obsidian from the Rocky Mountains,” and this is supposed 
to indicate, in some undefined way, superior power and 
intelligence. Cameron says that the Chippewas informed 
him they formerly carried copper to the south and east 
to exchange for such small articles as the other Indians 
in those directions had for barter, going sometimes as 
far as the coast of Virginia. On inquiring of them whether 
the ‘‘old Chippewas ”— that is, those of previous genera- 
tions—had worked the ancient mines, he was told they had 
not; that the mines were there before the Chippewas came 
into the country, and the latter obtained their supplies by 
gathering up fragments where they could find them, or by 
chipping off pieces with their hatchets from the “nuggets” 
or ‘‘ boulders” that were to be found in various places. It 
does not follow that a piece of obsidian or catlinite, for 
example, found in a mound, was brought from its native 
place by its last owner; such things pass from place to 
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place in course of trade, and may thus be carried many 
hundred miles. 

In conclusion, what single item of proof has ever been 
offered of this fancied superiority of the Mound Builder 
to the Indian? What do we know, or what can we infer, 
of the one that may not be equally true of the other? 
What evidence has been produced to show that they are 
not the same people, whose habits of ‘life have become 
modified to the extent only that they have ceased, in re- 
cent times, to build earthworks on a large scale? Or if 
we grant they are a “lost people,” in no wise akin to the 
Indians, what is there to show that they were in the 
slightest degree in any particular the superiors of the 
Indians of New York and Georgia a hundred years ago? 

A man is not required to disprove another’s assertion ; 
it is in order, therefore, for the advocates of a “ different 
nation”’ to give a reason for the faith that is in them. 


The truth of the matter probably is, that all this mise 
conception is due to the readiness of people to accept 
notoriety and bombast for authority and learning; to be- 
lieve the false, rather than the true, so long as it appeals 
strongly to their love of the marvelous. 

And this credulity is, in turn, fostered and eticouraged 
by shrewd empirics who see in it something that may be 
worked to their own advantage; or stimulated by the 
honest but’ mistaken enthusiast who wishes to betieve, 
and to have others believe, that these mounds of earth 
indicate for ancient America a dominion and glory like 
that shadowed forth by the stupendous ruins of half-for- 
gotten empires of the East. 


GERARD FOWKE, COLUMBUS, 0. 
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ONE ot the earlier issues of the QUARTERLY contained 
timely suggestions regarding the preservation of old doc- 
uments, letters and memoranda relating to our early his- 
tory. There has, also, been no little discussion on this 
question elsewhere, notably in the American Historical 
Association. The result has been to awaken an interest 
in such articles, and a search in old trunks, in garrets, and 
in other such receptacles incident to our American domes- 
tic lite. At the late Ohio Centennial at Columbus, a num- 
ber of old, and in some instances, very valuable letters, 
papers and documents were placed in my hands for exhi- 
bition in the Department ot History and Archeology. 
Among these a number of letters and papers, chiefly mil- 
itary in character, were left by Mr. K. B. Swearingen, of 
Circleville, whose ancestors were somewhat prominent in 
early colonial history, his grandtather being an officer in 
the Virginia troops, of which colony the family were early 
residents. In the publication of these, but little explana- 
tory can be said. They are fragmentary in nature, relate 
to the wars of that period, and cannot, in all cases, be as 
well edited as is desired, owing toa lack of information 
necessary to do so. They are, however, valuable tor the 
“ side-lights,” so to speak, they reflect on the current his- 
tory of that time, and they will be printed, with many 
other such documents, as space in the QUARTERLY will 
permit, with such notes as can be gathered to explain 
them. 

The first, and oldest document, is a “bill of sale,” as 
tollows: 


To all Persons to Whom these Presents shall Come 
Know ye that I Jeremiah Crabb of Prince George County In the Prov. 
ince of Maryland for and In Consideration of the Sum of Severity Eight 
Pounds three Shillings Currant money of Maryland to me in hand Paid by 
Van Swearingen of Frederick County In Virginia the Rec’t whereof I here. 
by acknowledge, have Given, Granted, Bargained, Sold and Set over and by 
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these Presents do give grant Bargain Sell and Set over unto the Said Van 
Swearingen one Negro Lad Called Harry and also one negro Girl Called 
Sal aged about thirteen years Each To have and to hold the Said Negro 
Lad and Negro Girl unto the Said Van Swearingen his heirs and assigns 
forever and the Said Jeremiah Crabb doth hereby Covenant and agree to 
and with the Said Van Swearingen that he the Said Jeremiah Crabb his 
heirs Exec.r.s and Admrs Said Negro Lad and Girl (unto the Said Van Swear- 
ingen his heirs and Assigns) against all Persons Claiming by from or under 
him or them Shall and will warrant and forever defend For Witness where- 
of the Said Jeremiah Crabb hath hereunto Set his hand and affixed his Seal 


(torn off) Novr. Anno Domo 3755 
JERE CRABB 


This is endorsed as follows: 


Novr. 28th, 1755 
Rec’d of Mr. Van Swearingen Seventy Eight Pounds three Shil- 
lings Currant money of Maryland being in full for the within mentioned. 
JERE CRABB 
The next is a letter dated 
HEADQUARTERS 30th Sept. 1778 
My dear Bedinger: 

I had some chat with Major Beatty Commissary General of Prisoners a 
few Days since, on the Subject of your exchange, he informed me that noth- 
ing could possibly detain you except the want of a little hard Cash—was I 
certain of the sum would now send it you—however I have wrote to Mr. 
Nicholas Hoffman in N York to supply you shou’d you be in want, & I will 
repay him instantly on transmitting me your Receipt—make inquiry for him 
so soon as this reaches you & show it him—I am certain he will advance any 
reasonable sum—you must inquire for Mr. Nicholas Hoffman late Brewer he 
married a Daughter of old Judge Ogden late of Newark, & now in N York 
or at Doctor Ogdens Jamaica Long Island. 

So soon as you are released hasten to me at Brunswick near Abbots Town 
being now under way to visit Mrs Clark & my little Daughter—Shou’d the 
fortune of War still prove cruel to you, & not permit us to have an interview 
’till a more convenient season; I beseech you to pay a strict regard to your 
parole I never deviate from the paths of honor & virtue. The former, is 
the peculiar characteristic of a officer & consequently, all his Actions should 
be governed by it, but why shou’d I tresspas on the feelings of a Soldier 
with a repetition of what he already knows, I am sure you will excuse me 
when you know I wish to see you respected by your Enemies as well ag 
friends, All your acquaintances are well, & many of them making great’ 
fortunes—This day I dined with Col: Otho H. Williams Jr he wishes to see 
you: make my most respectful Compliments to all your brother officers in 
Captivity & Mr Johnston & his Daughter at Graves-End—God bless you’ 
my dear Harry & believe me your affect 

Lieu Henry Bedinger Jno. CLARK JUN, 
Col Rawlings Regt. Virginia 
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‘This letter is endorsed : 
LizuT HENRY BEDINGER! 
Captive on 
Long Island 
Recommended to the care of Joshua Loving by Commy Genl of Prisoners. 


The following Minutes of the Council are signed by 
“Arch. Blair C. C.” who was of one of the prominent 
Virginia families. He was a resident of Williamsburg, 
and is noticed in the “‘ Virginia Calendar” as “ Dr. Archi- 
bald Blair.” Rev. James Blair, one of the founders of 
William and Mary College, and its first President, was also 
a resident of Williamsburg. The accompanying “Min- 
ute” explains itself. 

In CouNCIL, June 8th, 1780. 

The Governor laid before the board the resolution of the General Assem- 
bly of May 27th 1780 and a Letter from the Lieutenants of the Northwest- 
ern Counties beyond the blue ridge on the plan of defence for the Western 
frontier most eligible at present which together with the Letter formerly 
written or received, on the same subject the board proceeded to take into 
consideration and thereupon advise the Governor to direct that posts be 
taken at the mouths of little Kanhaway, Gr° Kanhaway, Sandy & Lick- 
ing; that the little Kanhaway be garrisoned with so many of the militia 
from the Counties of yohogania, monongalia, & ohio as the County Lieu- 
tenants of those Counties shall think proper to be furnished proportionally 
from their militia; that Gr Kanhaway? be garrisoned with 164 men, Sandy 
with 100 & Licking with 200. that for these purposes 254 militia be 
raised from the following Counties and in the following proportion viz 
Botetourt 22, Rockbridge 18, Green briar 16, Augusta 43, Rockingham 15, 
Frederick 30, Hampshire 30, Berkeley 30 & Kentucky 50, that the Garri- 





1 Lieut Henry Bedinger is mentioned in the ‘‘Calendar of Virginia State 
Papers,” Vol. I, p. 396, in the following words: ‘The Memorial of Capts. 
Saml: Finley and Nathl: Pendleton, and Lieut: Henry Bedinger, having 
been referred to the Committee of Trade, Mr. Richd: Lee reported from 
said Committee that the Memorialists had been prisoners of War for Years 
in New York, during which time they had Contracted debts to the amount 
of fifty pounds in Specie, and had only received supplies to the amount 
of eighty pounds in Virginia Currency; and that they had not received 
the Tobacco allowed them by Resolution of the Assembly—whereupon it 
was declared that the Memorial was reasonable, and the Executives were 
instructed to take proper measures for the relief of the Memorialists.” 


3 Great Kanawha River now in West Virginia, originally, in the Shawnee, 
**Ka-na-wha ”’—#. ¢«. New Water. 
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son at Gr Kanhaway be composed of militia from Hampshire, Frederick, 
Berkeley, Rockingham Augusta & GreenBriar, that at Sandy of Militia 
from Rockbridge and Botetourt & a detachment from Colo. Crockets 
battalion, & that at Licking of the residue of Colo. Crockets battalion, 
& the militia from Kentucky, that a post be taken at Kelley’s on the Gr 
Kanhaway to be garrisoned with twenty six men from the County of Shen- 
andoah—that these militia remain in service until relieved from their re- 
spective Counties, that the whole of these Garrisons be subject to the order 
of Colo. Clarke,! and that it be recommended to him to draw from them 
from time to time when circumstances shall render it proper so many as 
are not essentially necessary for the preservation of their post with such 
Volunteers as he may engage & proceed on such active enterprises against 
the Indians & particularly the Shawnanese as the force shall be adequate to— 
They also advise that a post be taken at or near Martins Cabbin in Pow- 
ells valley to be garrisoned with 30 militia from the County of Washington 
& 20 from the County of Montgomery to continue until relieved in like 
manner as the former Garrisons—that so soon as Colo. Crocket battallion 
be ready to march he be directed to proceed by the way of the Great Kan- 
haway. (A Copy) 
ARCH: BLAIR C, C, 


The following letters or orders are from General 


Thomas Nelson, Jr., at one time Governor: 
STANTON June 22nd, 1781. 

Sir The army being in Extreem want of Provisions and ‘Spirits I mucé 
beg you will Interest yourself in a perticular Manner to have the Beef, 
Flour and Spirits Collected by the Commissioners of your County and con. 
veyed to Camp. I rely on your Exertions to put this busyness in motion, 
wch. must be done by Impressing Waggons for tbe purpose you are too 
good a Whig and too well acquainted with the Absolute Necessaty of keeping 
an Army well Supplyed to require a word more on this Subject. I beg you 
will Order as many of the Malitia of your County as the Commissioners may 
think is Necessary to Drive the Beeves Forward, it is Absolutely Necessary 
or the Difficulty will be very Great in getting them to the Army. 


I am Sir Your Obt Serv. 
THos NELSON JR, 


County Lt. of Berkeley. 

STAUNTON 26th June 1781. 
Sir The time of service of the militia from your County being nearly 
expir’d, I beg you will send forward a relief immediately taking care that 

the relief be equal in numbers to the detachment first sent into the field. 
To prevent the necessity of giving particular orders when the Militia are 
to be reliev’d in future, I wish you to consider the space of two 
months as a tour of duty and direct your militia accordingly, observing al- 
ways to keep up the number first ordered. I am Sir Yr. Mo, ob. servant 


258 Men THos NELSON Jr. 
1 Colonel, afterwards General Geo. Rogers Clarke. ' 
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RICHMOND, July 31 1781. 

Sir. The Harvest being over, I hope the Militia, which have been or- 
dered into service from your County, will take the field with the greatest 
alacrity. There never was a time when vigorous measures were more neces: 
sary, or where they promised greater advantages. 

Eve: s exertion will be made by the Enemy, if not to subdue, to gain 
posts in this country, And a successful opposition on our part, which the 
' strength of the States is very capable of making, by frustrating their ex- 
pectations, will in all probability together with this Campaign put a happy 


period to the war. I am Sir Yr. mo. ob servant, 
THos NELSON Jr. 


Each of the foregoing is endorsed— 


Public Service 
County Lieutenant of Berkeley 


War OFFICE Aug. Io. 81. 

Sir Yours of the 3d ult. addressed to his Excellency the Governor! was 
referred to me. The impressment of the waggons was a pernicious event, 
that no doubt will prove injurious unless put an end to: yet it is difficult to 
adopt a plan that will not be attended with some inconveniences. The cire 
cumstances of exemptions for their waggons & teams from impressment 
and the persons of the drivers from militia duty, are undoubtedly, in time 
of war, privileges of value, for which government should be entitled to 
derive some advantages, either by lower wages or longer engagements to 
serve the public than are required or agreed to by the common run of per- 
sons following the business of waggoning. It does not appear from your 
letter that any such abatement of price or length of engagement has ever 
been made. In the present state of the treasury it is dangerous to make an 
engagement for punctual payment, as it may possibly be attended with dis- 
appointment, and the public faith be injured. Yet it is essentially necessary 
that the provision should be regularly transported. Under these circum- 
stances of difficulty on the one hand and necessity on the other, I submit it 
to your consideration and beg a speedy information whether waggoners, 
with their waggons and teams could not be engaged in the public service 
for a term not less than six months, and whether a part of their pay might 
not be secured by occasional and advantageous sales of such parts of the 
specifics as may be most likely to spoil or can be most easily spared. I beg 
you would consult with your two delegates on this head. At present I 
think from your representation of Mr McAllister’s successor it is not likely 
to be followed with much advantage to empower Aim to grant exemptions, 
and perhaps it might occasion some confusion for any other than the Com- 
missary to have this power. I am sorry for the injudicious appointment 
Brown has made; but the whole department is totally deranged and must 
immediately be put upon another footing. I expect to see Brown in a shert 





1 Thomas Jefferson. 
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time, and shall represent to him the impropriety of his condugt, and have 
the matter remedied without delay. 
I have the honor to be, Sir, Your most obedient servt. 
WiLu1AM Davigs.? 
Col Swearingen 
FREDERICKSBURG January 13th 1781 

Sir From the information which came to hand Yesterday, it appears 
that the enemy’s Fleet have proceeded down James River to Hampton 
road. The conjectures relative to their destination are so various, that it is 
hard to say whether or no they will attempt anything further against 
the State at this time However, Mr. Hunters works at this place are an 
object of great consequence to us, their destruction would prove a cap- 
atal to the State; it was thought necessary to form a body of Troops Suffi- 
cient to prevent any attempt upon them—The Militia from the neighuoring 
Counties have turn’d out with so much Spirit, That we have now nearly 
a sufficient number to oppose any attempts the enemy can make, with their 
present force against this place—And as we do not with to put the militia 
to any unnecessary Trouble I wish those from Fredk. Berkeley & Shanna- 
doe may remain in their respective Counties untill further orders from Gen- 
eral Weedon or myself—I would nevertheless beg leave to recommend to 
those Counties to Send on a few well arm’d & active Riflemen who would 
be of the Greatest service should the enemy come into Potomack—perhaps 
a Volunteer Compy from each of the Counties would be sufficient. 

The Commanding officer of the Frederick Militia is requested to com- 
municate this letter by Express to the County Lieutenants of Berkeley and 
Shannadoe I am Sir with respect Your Most obt Hble Servt. 

P. MUHLENBERG,? BG, 


a Copy superscrib’d To the Command officers of Frederick Berkeley & 
Shannadoe. Peter Muhlenberg, B. G. 


This letter is endorsed as follows: 


(On Public Service.) 
Express. The Commanding Officer of Berkeley. 


FREDERICKSBURG 7 May: 1781. 
Dear Sir—The Marquis La Fayette having order’d me here to assemble 
a defence for the protection of Potowmac River, & to stop all the Men 
coming from the back Counties for that purpose, I am a little alarmed at 
seeing those already arrived come down so badly Armed, as it is not in 
my power at present to put Guns into their Hands. As the number now 
on their way I understand are greatly deficient of the Governour’s Call 





1 Col. William Davies was a gallant soldier, serving his country faith- 
fully at this period of the Revolution. His correspondence to Thomas 
Jefferson, then Governor of Virginia, part of which has been published, 
throws much light on the privations of the soldiers. 


? Commander of the Virginia Regiment, afterwards a general. 
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from your County, I must request you will use your utmost exertions to send 
forward the remainder, & I beg you to take every method in your power 
to arm them before they march.—Not a moment is to be Lost as from every 
account we have reason to expect the Enemy in this Quarter. I remember 
on the first of the Invasion no County was more alert than yours, nor none 
took the Field better equipped. The Riflemen, &C. still in the County & 
I am nota little surprized they should be held up at this important Crisis, 
& as it is the Marquis’s desire a respectable Body of Riflemen should be 
formed at this Place hope to have your assistance in this desirable Business. 

The men that come forward had better be mounted for the sake of Ex- 


pedition, 
Iam 


With Esteem 


Your mo obt Servt 
G WEEpDon! BG. 


This letter is endorsed: 
Public Service, 
The Officer Commanding the 
Militia in Berekley 
County. 

Dear Sir—I have received Positive Instructions from the Board of War, 
and from the Marquis La Fayette to remove the German Troops Immed- 
iately Northwardly, and to call upon the State of Virginia for Guards of 
Militia to go with them as far as York Town. 1 am therefore to request 
that you will have 150 Militia with their Proper Officers at Shephards Town 
On Friday Evening, who are to put themselves under the Command of Colo. 
Taylor I must likewise Beg that you will Direct the Commissioners of the 
Provision Law to Lay in at Least three thousand Rations of Provisions, 
and Forage for about forty Horses for three or Four Days. I am 


Dr Sir 
Y’r. 
Very Obt. Servt. 
WINCHESTER 5th June 1781. JAMES Woop? Col. Com, 


The letter is endorsed as follows: 
Public service. 
Colonel Van Swearengen 
or Officer Commanding the 
Militia of 
Berkeley. 





1 Brig.-Gen. George Weedon was called into the patriot service January 
17, 1780, by resolution of the Council of Virginia. At the same time Col. 
Daniel Morgan was called. Both were made subject to orders of General 
Gates. 

2Col. James Wood was the founder of Winchester, Virginia, and was one 
of the early settlers of Virginia. His son, probably the writer of the fore- 
going letter, was also a Colonel, and served as Governor of Virginia. 
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COUNCIL CHAMBER August 21. 1782. 

Sir You will receive Directions from the Commissioner of war to hold 
175—men of your Militia in constant readiness to march at the shortest warn- 
ing: this order takes its rise from information just recd from the Conti- 
nental Secretary at War that an attack is expected on Fort Pitt, the loss of 
which post will so materially affect our fellow citizens in the back Country 
that no arguments can be necessary to stimulate you or your Militia to exer- 
tion if the Fort should be invested. General Edward Stevens is appointed 
to the Command of the Troops ordered out, who will give you Directions 
where to rendezvous your men if they should be wanted, and will forward 
the necessary marching orders. I refer you for more particular instructions 
to the Commissioner of War and am - 

ir 
Your most obedt 
Servant 
Beny HaRRIson.? 

The letter is endorsed: 

on public Service, 
The County Lieutenant 
or Commanding Officer 

of Berkeley. 


The following document is in print, and is one of several 
issued at thattime. It explainsitself. It is addressed to— 


**Colo Van Swearingen” 
Berkeley 
RICHMOND, FEBRUARY 21, 1782. 
GENTLEMEN, 

AM requefted by the Officers of the Virginia Line to affift them in negotiat- 

ting the Certificates which they receive from the Auditors, for their Pay 
and Subfiftance, in confequence of an Act of laft Affembly. 

The diftrefs of many of the Officers and the prefent fcarcity of Money, is 
iuch, that the Certificates which thofe Gentlemen have received for paft 
Services, will be rendered of little value, unlefs timely affiftance is afforded 
by their fellow Citizens. 

In a fhort Time thofe Certificates will be equal to the Specie, and all that 
is now required, is a Loan of Specie or Tobacco upon them, which will 
bear an Intereft of Six per cent. till paid. 

The Inhabitants of Richmond and Peterfburg, in two Days, fubfcribed 
one thoufand pounds in Spesie and Tobacco, for the Certificates of a num- 
ber of Officers under marching orders to join General Greene, which was 





1Benjamin Harrison, Governor of Virginia, one of the signers of the 
Declaration of Independence. He was uncle to Gen. William Henry 
Harrison. The Harrison family were early residents of Virginia, and are 
conspicuous in the history of that commonwealth. 
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to thofe Gentlemen a feafonable relief. I cannot doubt but the fame pub- 
lick fpirit and liberality of fentiment will be found general, efpecially if it 
be encouraged by your example and influence. 

{ have therefore taken the liberty of enclofing to you a Subfcription Paper, 
for the purpofe of raifing “as much Specie or Tobacco as you can, upon the 
Offycers and Soldiers Certificates. So foon as thofe Subfcriptions are com- 
pleated and the Tobacco and Specie received, I fhall pay the fame to Com- 
miffioners appointed by the Officers, that a dividend may be made in juit 
and equal proportion. 

The Subfcribers will be pleafed to appoint one of their number, to receive 
a Certificate for the fum each perfon pays, which I engage fhall be delivered, 
or any other mode that is in my power fhall be adopted for their fecurity 
and fatisfaction. 

The Gentlemen hereafter mentioned, are appointed Agents at the feveral 
Places mentioned, againft their Names, and you will pleafe to forward the 
Subfcriptions to one of them when you are done with it, together with what 
may be received in confequence of it, and any inftructions you may think 
proper to give, will be attended to. 

I have the honour to be, with great regard, 
Your very humble Servant. 
DAVID ROSS. 


Samuel Beall, Efq; Williamfburg. Meff. Shore and M’Connico, Peterf- 
burg, Hunter, Banks, & Co. Richmond. James Maury and Benjamin Day, 
Frederickfburg. James and Adam Hunter, Falmouth. Hunter and Allifon, 
Alexandria. Carter Braxton, Efq; Weft Point. John Syme, Efq; New 
Caftle. 

NB. It would be proper to receive no subscriptions but such as can be 
depended upon. 


These will be continued in the next issue of the 
QUARTERLY, when unpublished letters of Patrick Henr: . 


Thomas Jefferson, and others will be published. 
A. A. GRAHAM. 














NULLIFICATION IN OHIO. 


TWELVE years before the famous resistance of Soutk 
Carolina to Federal authority, the State of Ohio, through 
the solemn acts of her Legislature, attempted and suc- 
ceeded for a time, to nullify the laws of the United States, 
and to disobey the decisions of her courts. It was not 
merely a legislative nullification, but it was a complete 
destruction of Federal standing within the State. The 
United States Courts and the United States Banks were 
denied the immunities and obedience of the law. The 
writs of the former were ignored, and protection to the 
latter refused. Why and how it was done cannot fail to 
interest the student of political affairs, for, in addition to 
being interesting to the general reader, it is a piece of 
buried and forgotten history. And it detracts nothing 
from the great fame of the Buckeye State, now blushing 
in the pride and brilliancy of her first Centennial, to revive 
the memory of her early and only political sin. .It is three 
score years and ten since the rebellious fallacy of State 
sovereignty manifested itself in Ohio, and whatever evil 
impressions it left behind have been sufficiently expiated 
and erased by a subsequent record of unsurpassed loyalty 
and purest patriotism. The State that in 1820 supported 
and practiced the principles of the resolutions of 1798, has 
since loyally stood by the Federal Government in two wars, 
furnished more than three hundred thousand men to sup- 
press a rebellion urged to maintain the spirit of those res- 
olutions; and has given to the nation and the world the 
three greatest generals of that war. 

The principles of Jefferson were injected into Ohio pol- 
itics very early. While President, he had removed General 
Arthur St. Clair from the Governorship of the Northwest 
Territory, more on account of his pronounced Federalism 
than for anything else. It is a well known historical fact 
that the enemies of St. Clair were all enthusiastic followe1s 
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of Jefferson, and reported to their chief every political 
speech of the distinguished Governor. The Virginia set- 
tlers and most of the Pennsylvanians who migrated num- 
erously to the young State were anti-Federalists or Demo- 
cratic-Republicans. The pioneers of Marietta and the 
Western Reserve were Federalists in politics, but few in 
numbers, and so powerful was the early Democracy, both 
in numbers and influence, that Edward Tiffin, the first 
Governor and Democrat of Ohio, was elected to that posi- 
tion without opposition. Return Jonathan Meigs, Jr., 
writing of the Federalists from Marietta, after the election, | 
said, ‘‘ Such was their obstinacy that (knowing they could 
not carry a Federal Governor) they would not vote for 
Governor at all, but threw in blank tickets.’" This re- 
fusal to participate in the election, when the prospects 
were hopeless, was almost general throughout the State. 
From these facts it can be seen that Ohio was a natural 
soil for the sowing and development of the State Rights 
Doctrine of the Jeffersonian Democracy. It wasa thing to 
be expected that a State politically constituted as Ohio 
was in 1819, should display a bitter and partisan opposition 
to the United States Bank, which, having been re-chartered 
in 1816, proceeded to establish its branches in the various 
States. In January, 1817, a branch was located at Cincin- 
nati, and in October of the same year another was opened 
at Chillicothe. Immediately the leaders of the Democ- 
racy, with a recollection that Alexander Hamilton, the 
prince of Federalists, had fathered the national bank, 
commenced the fight that led to an open and avowed in- 
dorsement of nullification, and which finally invoked the 
machinery of Ohio law against the fiscal agent of the 
United States Treasury. The political leaders were joined 
by the beggarly and borrowing private banks of that day; 
they were the “ wild cat”? banks of a later date in embryo. 
They formed the moneyed aristocracy of the State, and 
owned many a rotten borough, for in those days of bank 


1 The St. Clair Papers. Wm. Henry Smith. Vol. 1, p. 247. 
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excitement they had a great deal to do with saying who 
should go to the Legislature, as well as who should remain 
at home. They railed at the bank with all the venom of 
political opponents and the commercial rancor of business 
rivals. Filled with the spirit of the silversmiths of Ephesus 
against Paul, they cried that under the new financial 
regime “ our craft is in danger to be set at naught.” 

The war on the United States Bank commenced in 1817, 
when, in December of that year, the Legislature appointed 
a committee to inquire into the expediency of taxing any 
branches of that Bank which might be established in the 
State. It was the purpose to drive them out of Ohio with 
the strong and resistless whip of taxation. Although this 
committee reported against it, the Lower House reversed 
the report, and at the next session, February 8, 1819, the 
Legislature passed a law taxing the United States Bank, 
prefacing it with a preamble declaring that the President 
and Directors of the Bank of the United States have es- 
tablished two offices of discount and deposit in this State, 
at which they transact banking business, by loaning money 
and issuing bills in violation of the laws of this State; it 
was, therefore, provided that the Bank of the United 
States shall pay a tax of fifty thousand dollars per annum 
upon each office of discount and deposit at which they 
commence or continue to transact banking business within 
this State.”' To the Auditor of State was committed the 
duty of collecting this tax. He was given the power to 
appoint a collector, who was conferred with extraordinary 
powers for the purpose of collecting the tax. It was made 
his duty “ to go into each and any room, or vault of such 
banking house, and every closet, chest, box or drawer in 
such banking house to open and search.” With this limit- 
less right of search, he was authorized to take as much 
money from the places mentioned as would pay the tax. 
No such law was ever passed by any other State before or 
since. It was called the “ crow-bar law” from the weapon 


1 Chase’s Statutes of Ohio, Vol. 2, p. 1072. 
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used in its execution. It was passed in response to un- 
mistakable popular demands, partisan of course. Prior to 
the date on which the law was to take effect, which was 
fixed on the rst of September, 1819, the banks filed a bill 
in chancery before the Circuit Court of the United States 
sitting at Chillicothe, against the Auditor of State, and 
obtained in that Court an order of injunction prohibiting 
him from collecting the tax. Briefly stated, the order of 
the Court was disregarded, the injunction ignored, and, as 
if no legal proceedings had been had, the collectors of the 
Auditor broke into the bank at Chillicothe, forcibly en- 
tered the vault, and carried off $100,000 in gold, silver and 
notes. This was paid over to the State Treasurer, and by 
him passed to the credit of the State as revenue from taxes. 
This act caused the greatest excitement throughout the 
State. It was an open defiance of the settled law of the 
Union. Sometime before this forcible levy upon the prop- 
erty of the Bank, the very same question, as to the right 
to tax a branch of the United States Bank, had been de- 
termined by the highest tribunal of law in the countre. 
The officers of Ohio and the party leaders knew it, and 
what they did was done in open contempt of the Supreme 
Court, as the former act had been in contempt of the Cir- 
cuit Court. 

The case of McCullough vs. the State of Maryland’ was 
an exact parallel to the Ohio situation. The Legislature 
of Maryland, February 18, 1818, passed a law taxing the 
branches of the United States Bank in that State. The 
case, involving a constitutional question of vast import- 
ance, was decided soon after, at the February term of the 
Supreme Court, 1819. The whole ground was carefully 
gone over by the Court, and an elaborate opinion delivered 
by Chief Justice Marshall. Concerning the gravity of the 
question involved, he said in the opening of his decision: 


“In the case now to be determined, the defendant, a 
sovereign State, denies the obligation of a law enacted by 





1 See 4 Wheaton’s Reports, p. 316. 
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the Legislature of the Union, and the plaintiff, on his part, 
contests the validity of an act which has been passed by 
the Legislature of that State.” 

McCullough was the cashier of the United States Bank. 
Continuing, the Chief Justice said: 


“The Constitution of our country, in its most interest- 
ing and vital parts, is to be considered; the conflicting 
powers of the government of the Union and its members, 
as marked in that Constitution, are to be discussed; and an 
opinion given which may essentially influence the great 
operations of the government. No tribunal can approach 
such a question without a deep sense of its importance, 
and of the awful responsibility involved in its decision.” 


Proceeding then to a thorough and learned discussion 
of the powers of the States and the Government, especially 
in relation to the Bank, the Court solemnly declared: 


“ After the most deliberate consideration, it is the unan- 
imous and decided opinion of this Court that the act to 
incorporate the Bank of the United States is a law made 
in pursuance of the Constitution, and is a part of the 
supreme law of the land. 

It was further decided that, 


“The Bank of the United States has, constitutionally, a 
right to establish its branches or offices of discount within 
any State.” 

“The State, within which such branch may be estab- 
lished, cannot, without violating the Constitution, tax that 
branch. 

“The State Governments have no right to tax any of 
the constitutional means employed by the Government of 
the Union to execute its constitutional powers. 

“The States have no power, by taxation or otherwise, 
to retard, impede, burthen or in any manner control the 
operations of the constitutional means enacted by Congress 
to carry into effect the powers vested in the National Gov- 
ernment.”’! 


It was in the face and knowledge of this decision that 
the Jeffersonian authorities collected their tax. It was 
open and absolute nullification. Again did the Banks ap- 





1 This principle, by the terms of the decision, did not apply to tax on the 
real estate of the Bank, or the interest therein held by individuals. 
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peal to the United States Courts, by securing the arrest 
and imprisonment of the tax collectors who made the 
seizure at Chillicothe. They further secured an order of 
the Circuit Court sequestrating the money in the treasury 
of Ohio until the final decision of the Court. Thwarted 
in the courts, the nullifiers turned to the Legislature. 
The report of the Auditor of State concerning the proceed- 
ings which had occurred since the last session, was referred 
to a joint committee of the House and Senate. On De- 
cember 12, 1820, an elaborate report justifying the act of 
the past year, and denouncing the decision of the Supreme 
Court in the McCullough case was presented by the joint 
committee.’ It was called a “ manufactured” case, a de- 
cision obtained through a “ maneuver of consummate pol- 
icy.” It recommended the ignoring of the decision al- 
together. The committee quoted precedents to justify 
their advice. With suggestive appropriateness the case of 
President Jefferson withholding a commission from a jus- 
tice of the peace of the District of Columbia in defiance 
of the Supreme Court, was referred to. Said the commit- 
tee in their report: | 

“In the case of Marbury vs. Madison, the Supreme 
Court of the United States decided that William Marbury 
was entitled to his‘commission as justice of the peace for 
the District of Columbia; that the withholding of this 
commission by President Jefferson was violative of the 
legal vested right of Mr. Marbury. Notwithstanding this 
decision, Mr. Marbury never did obtain his commission ; 
the person appointed in his place continued to act; his 
acts were admitted to be valid, and President Jefferson re- 
tained his standing in the estimation of the American 


people. The decision of the Supreme Court proved to be 
totally impotent and unavailing. 

““So in the case of Fletcher vs. Peck, the Supreme 
Court decided that the Yazoo purchasers from the State 
of Georgia were entitled to the lands. But the decision 
availed them nothing, unless as a make-weight in effecting 
a compromise. 





1 See House Journal of XIXth (Ohio) General Assembly, p. 98. 
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“These two cases are evidence that in great questions 
of political rights and political powers, a decision of the 
Supreme Court of the United States is not conclusive of 
the rights decided by it. If the United States stand jus- 
tified in withholding a commission, when the Court ad- 
judged it to be the party’s right; if the United States 
might, without reprehension, retain possession of the 
Yazoo lands, after the Supreme Court decided that they 
were the property of the purchasers from Georgia, surely 
the State of Ohio ought not to be condemned because she 
did not abandon her solemn legislative acts as a dead letter 
upon the promulgation of an opinion of that tribunal.” 


With the same specious reasoning, adopted by the nul- 
lifiers of later dates, the committee argued that the State 
was sovereign, and the Union a compact with limited 
powers. It announced the astounding doctrine, after- 
wards reiterated by Buchanan’s Attorney-General, that the 
nation possessed no power of self-preservation. ‘A com- 
bination between one-half of the States, comprising one- 
third of the people only, possess the power of disorga- 
nizing the Federal Government, in all its majesty of su- 
premacy, without a single act of violence.” The resolu- 
tions of 1798 were quoted at great length, and their 
principles heartily approved. ‘Then came the remarkable 
and disloyal recommendation of the committee. It was 
nothing more nor less than to annul the decision of the 
Supreme Court of the Union by declaring the Bank of 
the United States an outlaw, and beyond the protection 
of the laws of Ohio. Said the Committee: 

“For this purpose, the committee recommend that pro- 
vision be made by law forbidding the keepers of our jails 
from receiving into their custody, any person committed 
at the suit of the Bank of the United States, or for any 
injury done to them ; prohibiting our judicial officers from 
taking acknowledgements of conveyances, where the 
Bank is a party, or when made for their use, and our 
recorders from receiving or recording such conveyances ; 
forbidding our justices of the peace, judges, and grand 
juries, from taking any cognizance of any wrong. alleged 
to have been committed upon any species of property, 
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owned by the Banks, or upon any of its corporate rights or 
privileges, and prohibiting our notaries public from pro- 
testing any notes or lills, held by the Bank or their 
agents, or made payable to them.” 

The committee concluded its report by recommending 
the adoption of a series of resolutions, wherein it was de- 
clared to be the sense of the Ohio Legislature that the 
doctrines asserted by the Legislatures of Kentucky and 
Virginia, in their resolutions of November and December, 
1798, and January, 1800, were the true constructions of 
the powers of the government. They further declared 
and maintained, in spite of the decision of the Supreme 
Court, the right of the State to tax the Bank of ‘the 
United States. This report was adopted, and in accord- 
ance with its recommendation, the General Assembly 
proceeded to its inimical legislation. On the 2gth of 
January, 1831, they passed “An Act to withdraw from the 
Bank of the United States the protection of the laws of 
this State in certain cases.”* This law has no parallel 
outside of the ordinance of nullification passed by South 
Carolina in 1832, and the ordinances of secession of 1861. 
This law, so extraordinary and alarming, and at the same 
time so repugnant to every idea of common justice, in 
effect outlawed that which Chief Justice Marshal! called 
one of the “constitutional means employed by the govern- 
ment of the Union to execute its constitutional powers.’ 
It was legislation against a bank constitutionally in exist- 
ence, and whose charter was “‘a part of the supreme law 
of the land.” Trampling upon all these considerations, 
the Ohio Democracy, through its legislature, made it a 
criminal offense to protect the property of the Bank of 
the United States; it was contrary to the Ohio Statute to 
prevent burglary, theft, or arson upon national bank 
property. It was declared illegal for any judge, justice 
of the peace, or any other judicial officer appointed - nder 





1 Journal of XIXth (Ohio) General Assembly, p. 117. 
2 See Chase’s Statutes of Ohio, Vol. II, p. 1185. 
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Ohio authority, to acknowledge or receive proof of 
acknowledgement of any deed or mortgage to which the 
Bank or any officer was a party. It was an offense for 
any recorder to record any such instrument. Notaries 
public were forbidden to protest United States Bank 
paper. Such was the climax in Ohio’s fight of nullifica- 
tion. Under her laws the Federal Government was strip- 
ped and bound, and driven beyond her borders. The pro- 
tection that was given to an alien or a criminal was de- 
nied to the National Government. ‘The resolutions that 
led to nullification in 1832, and secession in 1861, were 
proudly announced in 1820 as Ohio’s construction of con- 
stitutional law. Well did Hamilton with prophetic vision 
say, when he read them, “This is the first symptom of a 
spirit which must be killed, or it will kill the Constitution 
of the United States.” The nullifiers of Ohio carried out 
to the letter these resolutions.” They held, as set forth 
in the legislative report referred to, and as their subse- 
quent acts showed, the doctrine advocated by Jefferson: 
“‘that the Government created by this compact (referring 
to the Constitution) was not made the exclusive or final 
judge of the extent of the powers delegated to itself; 
since that would have made its discretion and not the 
Constitution, the measurer of its powers; but that, as in 
all cases of compact among powers having no common 
judge, each party has an equal right to judge for itself, 
as well of infraction as of the mode and measure of re- 
dress.” The authorities of Ohio judged for themselves 
the limit of authority of the National Government, and 
chose the mode of redress. Their measures were more 
stringent, effective,.and more completely nullified the 
supreme law of the land than did the measures of South 
Carolina twelve years after. Until the Supreme Court 
again declared that a State had no right to tax, in the 
final decision of the case originated in Ohio,' the iron law 
of non-protection was applied to the Bank. 





2 Osborn vs. The Bank of the United States. 9 Wheaton’s Reports, 738. 
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The legislative proceedings herein related, and the con- 
duct of the State officers failed to attract the ‘attention 
throughout the country that they merited, for the reason 
that at that time the nation was in the throes of the Mis- 
souri Compromise agitation. But enough importance was 
given to them to place in an unenviable light the great 
State from whence they came. To have a northern State, 
and that State anti-slavery Ohio, advocate the doctrine of 
State sovereignty, when the country was racked over the 
question of slavery, under threats of disunion from the 
leaders of State sovereignty, was not indeed comforting 
to constitutional unity. The cold verdict of history puts 
the blame where it belongs. The Ohio of to-day need 
not be ashamed to lay bare the record, neither need it de- 
vote any time to apology. The nullification of 1820 was 
the act of a political school that to-day is dead in that 
great State. 


DANIEL J. RYAN. 














A DOCUMENTARY HISTORY OF OHIO. 


Frew American States possess a more national history, 
or one embodying a greater variety of interests, than 
Ohio. The centennial celebrations that have lately been 
held within her borders commemorative of the beginning 
of the Northwest Territory, were more than local in char- 
acter. ‘They embodied ideas that have a marked bearing 
on our Waizonal history. The settlement at “‘ Marietta on 
the Muskingum,” on that April morning, one hundred 
years ago, was the first one made in our country controll- 
ed by the National Government, on soil devoted to free- 
dom The founding of this kind of government, the 
promulgation of its laws, the establishment of its insti- 
tutions, mark an era in our country’s history. The 
materials should not be forgotten, nor left to decay, that 
have arisen from this foundation. They should be 
gathered and preserved by the “ 
only that they may be saved to the future, but that 
they may be easily and readily accessible. They thus 
become a public bencfit, and are of practical use to 
those who must preserve and enlarge the structure begun 
in 1788. 

The State and National archives are filled with vaiua- 
ble documents that should be rescued from decay, and 
loss by fire, or by one of the many accidents to which 
they are constantly subject. It is the duty of the State 
to do this. Private enterprise cannot carry out such a 
project. Besides, they are State property, and should be 
cared for by their owner. Ohio, the first born State of the 
“territory forever set apart to freedom,” should be the 
one to set the example to those that with her now com- 
prise this territory. She has greater wealth, resources, 
history and records. These are not only her own, but 
those records of her early history, especially that of the 
territorial period, are rightfully part of the other States’ 
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history, and should be made easily accessible to their 
citizens. 

That Ohio has not done so is partly explained in the 
fact that other matters have engrossed her attention. 
Newer States, like Wisconsin, have profited by our errors 
of omission, and by judicious aid to her State Historical 
Society, has rescued from oblivion her documentary 
history. It is not yet too late for Ohio to act. The valu- 
able letters, papers, orders, memoranda, etc., relating to 
all phases of our early history lie scattered in the various 
departments, slowly but surely fading away. In this, 
our Centennial year, let an effort be made to begin this 
work, a work that once begun will not be allowed to 
linger. 

The “Old Dominion,” to which Ohio owes much, has 
set a worthy example in this regard. Massachusetts, 
New York, and other States are pursuing it. As early as 
1875 it was begun in Virginia, and that year Volume I, 
of the “Calendar of Virginia State Papers,” appeared. 
They were edited by Dr. William P. Palmer, a man well 
fitted for the work. In his preface to Volume I, are 
admirable suggestions regarding the preservation of pub- 
lic documents. I have found nothing that so aptly sets 
forth the points in favor of this work. I have elsewhere 
noticed fully this set of Volumes, as well as those of the 
Virginia Historical Society. I have done this purposely, 
that the reader may see the character of Virginia’s work, 
and the value of the papers thus rescued from loss, 

At subsequent periods in the pages of the QUARTERLY, 
I shall notice the work of other States in this matter, 
and may quote largely from the compiler’s statements 
concerning it. In the introduction to Volume I, Dr. 
Palmer says: 


“Tt is not only the part of wisdom, but a sacred duty 
that a people should give careful’ attention to the preser- 
vation of their records. The value of original documents 
is chiefly to be estimated by the facts they disclose, because 
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it is from these alone that authentic history can be written. 
To the antiquarian they may afford the profoundest enjoy- 
ment in the gratification of a taste, more captivating per- 
haps than useful; but the annalist, whose functions are 
purely practical, cannot possibly perform his duties with- 
out their assistance. The uncertainties of tradition are 
substituted for the truth of history, in proportion to the 
absence of such sources of information. Hence the need 
of well attested records during successive epochs of the 
world’s history has been seriously felt. It has bequeathed 
to each succeeding age a legacy of useless regrets, and 
transmitted from one generation to another, grounds of 
doubt upon almost every branch of human knowledge. 
The annals of historical literature and the arena of politi- 
cal discussion, abound with illustrations of this fact, aud 
the avidity with which investigators now seize upon every 
fragment of recorded lore, whether engraven upon a pre- 
historic stone, or written upon a more modern material, 
gives confirmation to what has just been said. It is, 
therefore, unnecessary to dwell upon a truth so patent, but 
which, on this account, has been none the less prolific of 
contention in the world of letters. 


“However, it may appear that the evil has found pallia- 
tion in having developed some of the highest powers of 
the human mind, and in having contributed a vast and 
valuable historical literature in the efforts made to 
reconcile conflicting statements, or solve questions of 
serious import, it is equally true that in the meantime 
strongholds of error have been erected, and retreats 
provided for those who, in every age, are found anxious to 
escape the verdicts of impartial truth. 


* * * * “Tn these latter days, however, and by the 
well directed efforts of those who believe that all obscura- 
tion of truth is productive of evil, movements have been 
set on foot looking to reforms, by which the sources of 
modern history at least may be in a measure purified, and 
their preservation, in the future, rendered more certain. 
The results of investigations made by modern writers of 
history, have had much to do in originating and giving 
direction to these efforts.” 

“The British government has provided a safe place 
wherein are contained all the public acts of this nation, 
from the doomsday of William the Conqueror to the coro- 
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nation of Queez Victoria. * * Whatever * * this 
Kingdom has for eighi centuries done, or proposed to do 
by the complicated functions of its government and 
administration, restless as the sea, and multitudinous as 
the sands upon its shore, is here committed to safe, silent 
and impartial witnesses.” 


These records “stored up in iron gratings on shelves of 
slate, classified and arranged, and preserved from innumer- 
able perils of fire, water, and official neglect, are never 
disturbed, except when removed from their shelves to 
gratify the curiosity of the antiquarian or assist the re- 
searches of the historian.” 


“Turning from England to France, where it is saida 
richer mine of historic lore is to be found than exists, 
perhaps, in any other country of Europe, we find another 
example * * * worthyof imitation; * * * the 
illustrious Guizot succeeded in accumulating and causing 
to be printed, under the sanction of the government, 
sources of French history from the earliest times, that 
otherwise might have disappeared during the paroxysms 
of political chaos to which his countrymen seem periodi- 
cally liable. * * ‘The last and best history of France, 
must therefore remain a fit memorial of one who devoted 
a long life to the glory of a people, who never ceased to 
recognize his merits under every change of time and 
fortune. 

“‘Coming nearer home,” writes Dr. Palmer, “it is grat- 
ifying to find that the sacred duty of preserving their 
history has not been altogether disregarded by some of 
the great American communities. As far back as the 
year 1814, the Historical Society of New York sent to the 
Legislature of that State, through their distinguished 
Vice-President, Dewitt Clinton, Esq.,a memorial drawn 
by his own hand, in behalf of the perishing records of 
that Commonwealth. This document presented in strong 
terms the urgency and importance of the measure sug- 
gested. It appealed to the patriotism of the people,whose 
State pride should prompt them at once to rescue their 
h&tory from threatened oblivion. The eloquent: author 
called upon the State to assist the Society he represented 
‘in drawing from their dark abodes documents that would 
illume the obscure, explain the doubtful, and embalm the 
memories of the good and great.’ This effort was not in 
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vain — funds sufficient to carry out the purpose suggested 
were at once appropriated; competent persons were em- 
ployed to translate the earlier records of the Colony while 
under the Dutch, and agents were sent abroad to collect 
in England, Holland, and France, original documents and 
copies of everything relating to the history of the Empire 
State of America. 

“At a subsequent period, and after the materials had 
been collected, a proper person was appointed * to compile 
the Documentary History of New York,’ which work is 
now to be found in an imposing array ’of folio volumes 
upon the shelves of our State library. 

“Other American Commonwealths, in the meantime, 
have not been idle. The Historical Society of Massachu- 
setts has rescued from loss most of the records of that 
ancient Colony and influential State. They have been 
collected, printed, and bound in series, each one of which 
consists of numerous volumes. The Historical Society 
and other agencies of that State were stimulated to this 
action by occurrences:such as the burning of the State 
House at Boston; the destruction of part of old Cam- 
bridge College, and of certain private residences which 
involved the loss of many valuable documents. Con- 
vinced by such disasters that no depository at that time 
was free from danger, it was wisely determined to mul- 
tiply copies of their records through the printing press. 


“As late even as the year 1851, the Executive of Pennsyl- 
vania by special message to the Legislature of that State, 
set forth the great importance of preserving the perishing 
records of the Commonwealth. A committee was at once 
appointed to consider the subject * * * and now the 
documentary history of ‘Pennsylvania appears * * in 
more than a dozen large volumes, beginning at the year 
1664,: and coming down to the latest dates. * * 

* Further south * * Maryland has accomplished 
much, and the States of Georgia and Louisiana have not 
been idle. The records of the latter have been preserved 
in part, from the time when the royal standard of Spain 
was first set up in the Floridas, * ¥* until the period of 
the American Revolution.” 

Even some of the newer states, Wisconsin and Michigan 
in particular, have already taken steps to preserve their 
early records. In Wisconsin, Minnesota and Kansas, the 
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State Historical Societies are entrusted with this work. 
The annual volumes of these Societies, and their various 
publications attest the fidelity with which it is done. 


Dr. Palmer, referring to the value of manuscripts, in the 
same introduction says: 


“The real value of manuscripts is not always at once 
appreciated. The facts they record are, of course, of prime 
importance, but there are other features which equally 
recommend them to our notice. A paper cannot be with- 
out interest, for instance, should it but preserve the pecu- 
liarities of style, the quaint phraseology and antique 
orthography in use when it was written. In the earliest 
ag before us these are prominent characteristics. 

hey appear as much in the private correspondence as 
in official documents, in which latter, however, as may 
be expected, a more stately, and oftentimes pompous 
diction prevails. To the modern reader these eccentric- 
ities may appear violations of literary taste. But it should 
be remembered that the best educated of our forefathers 
were compelled to employ the only vocabulary known to 
them. They had inherited the style transmitted from a 
more primitive age in letters, than that even in which they 
lived, and which did not begin its approach to the smoother 
diction of the present day, until about the beginning of the 
second century after the founding of the colonies. The 
manner in which they wrote, or otherwise gave expression 
to their thoughts should, therefore, be received with due 
allowance, not forgetting that to the literary critics of 
their own time these quaint productions were as well en- 
titled to consideration as are those of modern days to that 
of their cotemporaries. 

“Another merit of these documents consists in their 
perpetuating certain phrases and expressions, the only 
vehicles of a class of ideas purely technical in their sig- 
nification. The literature of the learned profession 
abounds in these. Indeed, without them the phraseology 
of the law would lose most of its strength, and the lan- 
guage of codes fail to express its meaning. In many of 
the oldest may be recognized also, much of the rugged- 
ness of the ancient Saxon tongue, as it appeared before 
the Norman dialect had added its softer elements, where- 
by what may be termed the stone-age of our language 
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began to pass away. The papers of this description are 
common until about the time of Spotswood, when their 
style begins sensibly to change. A little later a taste for 
the ornate becomes more apparent; quaintness and sim- 
plicity give way to decoratiou, and as we pass on to times 
nearer our own day, the measured sentences and rounded 
periods of the more modern diction come into frequent 
use. 

“Still another value attaches to these fading manu- 
scripts which may not at first view be recognized. In the 
letters and other communications interchanged by people 
of every class of society, one is impressed with the cour- 
teous regard for the amenities of social life exhibited in 
them, although often couched in awkward and common- 
place language.” 

Dr. Palmer touches also many other points. The forego- 
ing, however, presents cogent reasons why such materials 
should be preserved, and should have attention from those 
who possess the power to do for Ohio what has been 
done in New York, Pennsylvania, Massachusetts, Virginia, 
Wisconsin, and in other American States, not to speak of 
what has been done by the National Government, through 
such men as Peter Force, the compiler of the “Annals of 
Congress,” and by the publication of such documents as 
the “‘Aimerican State Papers.” 

In this, the anniversary of our first centennial, let the 
work begin, and let it not delay until we can place on our 
shelves a complete ‘ Documentary History of Ohio.” 


A. A. GRAHAM, 
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CALENDAR OF THE VIRGINIA STATE PAPERS. Six vol- 
umes. Published by authority of the State, under 
direction of the Superintendent of Public Printing. 
Volume I, printed in 1875, begins with a “Land Pattent 

to Henry Palin and John Swingleton,” issued December 

6th, 1652, by “I, Richard Bennett, Efq, Governour, and 

Capt. Generall of Virginia.” ‘The volume ends in March, 

1781, with a “ List of fourteen ‘Field Negroes’ and two 

‘House Negroes’ entered and recorded by Nicholas Eve- 

leigh, of Carolina, in the Clerk’s office of Halifax County, 

Va.” The next volume begins April 1, 1781, and 

ends December 31, 1781; it was published in 1881. The 

third volume, from January 1, 1782, to December 31, 1784; 

it was printed in 1883. The fourth volume is from Jan- 

uary I, 1785, to July 2,1789; it was printed in 1884. The 

fifth volume, printed 1885, (bound), is from January 2, 

1790, to Agust 10,1792. The sixth volume, printed in 

1886, is from August 11, 1792, to December 31, 1793. 
“The work,” says the compiler of the first volume, 

William P. Palmer, M. D., “is of a kindred nature with 

that now in prosecution by the British Government. The 

documents from which it is compiled * * * are land 
patents, State papers, foreign and colonial official commu- 
nications, incomplete proceedings of councils, courts, and 
vestries; the public and private correspondence of prom- 
inent individuals, and a considerable quantity of miscel- 
laneous manuscripts of more than ordinary interest, 
because of their relations to the domestic affairs, habits, 
manners, and customs of the people at different periods 
of the colonial and State histories.” 
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These volumes are an invaluable aid to students of 
history, and to all those who, from any cause, have occa- 
sion to go to the “ fountain heads of knowledge.” ‘They 
are a standard witness as to what other States should do. 
Ohio, in particular, should profit by the example of the 
‘*Old Dominion,” and preserve in imperishable form her 
interesting documents, national in character, unpublished 
in her various State offices. 





THE VIRGINIA HISTORICAL COLLECTIONS. New series. 

‘Volumes III, IV, V, VI, VII. 

The Virginia Historical Society has done an excellent 
work in gathering into these volumes the neglected his- 
tory of that commonwealth. It has been materially 
assisted in the work by the State. Volumes III and IV 
are the “ Dinwiddie Papers.” ‘The manner in which they 
were secured is well set forth in the following correspond- 
ence. It is an example some one in Ohio might well 
emulate: 

KATSKILL HOTEL, 
CATSKILL MOUNTAINS, JULY 16, 1881. 
R. A. Brock, EsqQ., 
Cor. Sect’y Vir. Hist. Society, 
Richmond, Va: 

DEAR SIR— On hearing that the “ Dinwiddie Papers” 
would be sold at auction, in London, I requested Mr. J. 
L,. Morgan, my friend and banker there, to purchase 
them. By telegram to-day I learn that his kind services 
have been successful. 

The documents embrace a very interesting period in 
our Colonial History extending from 1752 to 1757, with 
many letters of Washington. 

Believing that they will prove a valuable acquisition to 
your Society, I present them to it, and avail myself of 
this occasion to renew the expression of my deep interest 
in its prosperity. 

With sincere regards, yours, 

W. W. Corcoran.” 


Speaking of the records, and of Mr. Corcoran’s liberal- 
ity, Mr. Brock says: “These valuable records, though 
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never before published, have been on several occasions 
consulted by historians. * * * The manuscripts are 
comprised in five folio volumes. The first four contain- 
ing the records of the administration of Governor Din- 
widdie — being copies of his official letters, addresses, re- 
ports, etc.; and the fifth, original letters of Washington 
complimentary thereto. These last had been dispersed 
in England as autograph memorials, but were collected 
and replaced with the records by their late possessor, 

Henry Stevens, Esquire, F.S.A. At the auction sale of 

the first portion of his library, in London, in July, 1881, 

these papers were, with the enlightened consideration 

characteristic of William W.Corcoran, Esq., purchased by 
him, and presented to this Society, of which he is a Vice- 

President. He has further liberally contributed towards 

the cost of their publication.” 

The papers were compiled and edited by the industrious 
Secretary, Dr. R. A. Brock, and are now accessible in 
printed form to any who may desire to consult them. 

Volume V comprises “‘ Documents (chiefly unpublished) 
relating to the Huguenot Emigration to Virginia, and to 
the Settlement at Manakin Town, with an Appendix of 
Genealogies, presenting data of the Fontaine, Maury, 
Dupuy, Trabue, Marye, Chastain, Cocke, and other Fam- 
ilies.” ‘The work opens with “A Declaration of the opin- 
ion of the French Ministry who are now refugees in En- 
gland, about some points of religion, in opposition to the 
Socinians.” It ends with genealogies of the families 
already mentioned. The work is a valuable addition to 
American history. 

Volume VI is a collection of “Miscellaneous Papers,” 
ranging from 1682 to 1865, printed from manuscripts in 
the collection of the Society. These papers are — 

1672 —September 27 — The Fourth Charter of the Royal 
African Company of England, with Prefatory Note 
by R. A. Brock, exhibiting the past relation of 
Virginia to African Slavery. 
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1700 — August 12 —Communication from Governor Fran- 
cis “Nicholson, of Virginia, to the British Lords 
of Trade, concerning the Huguenot Settlement, 
with list of ‘“‘ Ye Refugees.” 

1775-1778— Papers, Military and Political, of George 
Gilmer, M: D, of Pen Ark, Albemarie County, 
Va., with Prefatory Note. 

1776— Orderly Book of the Company of Captain George 
Stubblefield, Fifth Virginia Regiment, from March 
3, 1776, to July 10, 1776, inclusive. 

1862 — The Career of the Iron-clad Virginia (formerly 
the Merrimac) Confederate States Navy, March- 
May, 1862, by Didwiddie Brazier Philips, late 
Surgeon Confederate States Navy, serving in the 
Virginia. 

1862-1864 — Memorial of the Federal Prison on Johnson’s 
Island, Lake Erie, Ohio, containing a List of Pris- 
oners of War from the Confederate States Army, 
and of the Deaths among them, with “ Prison 
Lays,” by distinguished officers, illustrated with 
sketch of the Prison. 

1865 — April 9 —List of Officers and Men of the Cavalry 
Brigade of Brigadier-General R. L. T. Beale, Con- 
federate States Army, surrendered at Appomattox 
Court House, Virginia. 





A JOURNAL OF THE TRANFACTIONS OF THE TRUSTEES, 
FOR EFTABLIFTING THE COLONY OF GEORGIA IN 
AMERICA,” by the Rt. Hon’ John, Earl of Egmont * 
* * * * * * and Firft Prefident of the Board 
of Truftees of the Colony of Georgia.” 


The inscription, in Old English type, in the first part 
of this volume sufficiently attests its inception and rea- 
sons for printing. It is as follows: 

‘““To perpetuate the memory of George Wymberley- 
Jones DeRenne, in connection with the branch of history 
in which he took the deepest interest, his widow has 
causéd to be printed and now dedicates this volume.” 

Late in the year 1886, there came through the express 
office in Columbus, to the Society, two volumes which 
were taken to Dr. N. S. Townshend, one of the officers 
of this Society. No indemnifying marks were on or in the 
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package, whereby their identity could be traced. A card 
of the binders, Messrs. Pawson & Nicholson, of Philadel- 
phia, was afterwards found in one, and inquiry of Col. 
John P. Nicholson elicited a prompt response, that these 
two volumes were bound by his firm, and that they were 
a gift to the Society by the one who caused them to be 
published, Mrs. Mary DeRenne, of Augusta, Georgia. 
A letter of acknowledgement and thanks was sent to 
her; and for this generous act towards the Society, and 
the great benefit to historical study and investigation, she 
was elected to Honorary Membership. 


The second of the two volumes is entitled: 

“ACTS OF THE GENERAL ASSEMBLY OF THE COLONY OF 
GEORGIA, 1755-1774, NOW FIRST PRINTED.” 
The superscription it bears, reads: 


“The materials for this work were obtained from the 
Public Record Office, in London, by the late George 
Wymberley-Jones DeRenne, who intended himself to pre- 
pare them for the press. At the request of his widow, 
the task has been accomplishéd by Charles Colcock 
Jones, Jr.; and the book is a tribute to the memory of 
one whose profound love for Georgia, and interest in her 
history, ceased only with his life.” 


But few copies of these works were printed, and the 
Society is indeed fortunate to have a copy of each. They 
are invaluable aids to the student not only of history, but 
also to those of political economies. 

Prominent among the names of those who founded the 
Georgia colony appear the names of James Oglethorpe 
and John, Viscount Perceval. “The former engaged in 
person to conduct the colonists to their new abodes, and 
to confirm their settlements in the ceded lands lying be- 
tween the Savannah and Altamaha rivers. The latter, 
with equal zeal, devoted his attention and substance to 
the administration of the trust in England, and the devel- 
opment at home of an enterprise which contemplated the 
amelioration of the condition of honest debtors within 
the realm; the promotion of the security of the Province 
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of South Carolina, and the enlargement, in America, of 
the English crown.” 

Speaking further concerning the labors of this, the first 
President of the Georgia Board of Trustees, Mr. Charles 
C. Jones, Jr., says: ‘‘ * “ No surer proof of his un- 
flagging interest can be offered than that furnished by 
this journal, which he kept with his own hand, of the 
transactions of the Trustees.” 

The first volume of the transactions is irretrievably 
lost. ‘The second and third are now in possession of the 
State of Georgia, through the liberality of that generous 
American banker, Mr. J. L. Morgan, of London.” 

The historical value of these volumes can not be over- 
estimated. ‘‘’They reveal the inner life of the Trust, un- 
fold the details of the colonization, and may be termed 
the ‘Sibylline Leaves’ of Georgia history. They most 
admirably supplement “A Journal of the Proceedings in 
Georgia,” from October 20, 1737, to October 28, 1741, by 
William Stephens, in three volumes, printed by order of 
the Trustees, in London in 1742, which body also caused 
to be published in 1741, “An Account Showing the Pro- 
gress of the Colony of Georgia in America from its First 
Establishment,” and “ Letters from General Oglethorpe 
to the Trustees,’ etc., from October, 1735, to August, 1744. 
Copies of these rare publications were obtained through 
the liberality of George Wymberley-Jones DeRenne, Esq., 
and given. to the public, the third volume of the collection 
of the Georgia Historical Society, as was also ‘“‘ The Gen- 
eral Account of all Moneys and Effects received and ex- 
pended by the Trustees for Establishing the Colony of 
Georgia in America.” 

In 1752 the Trustees of this colony surrendered their 
Charter to the King. They had faithfully executed their 
trust for twenty years. The colony thereupon became a 
““Crown Colony,” and a Governor was appointed to fill 
that position. On the nomination of the “ Lord’s Com- 
missioners for Trade and Plantations,’ Captain John Rey- 
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nolds, of the Royal Navy, was, August 6, 1754, appointed 
by His Majesty King George II, “ Captain-General and 
Governor-in-Chief of His Majesty’s Province of Georgia 
and Vice-Admiral of the same.’’? The Governor’s Council 
consisted of twelve members, appointed by the Crown, 
and were associated with him as an advisory body. 
When sitting in a legislative capacity they were styled 
the “‘ Upper House of Assembly.” They were analogous 
to the privy council to the King, and hence formed a 
“Provincial House of Lords.” They also exercised judi- 
cial functions. The “‘ Lower House” was composed of 
nineteen members returned from the several settlements, 
in accordance with writs of election issued by the Gov- 
ernor and Council. Thus was constituted the General 
Assembly of the Colony of Georgia, by which the Acts 
comprised in the volume under notice were passed. 

Mrs. DeRenne, in carrying out the plan of her hus- 


band, has done for the student of American history and 
politics an invaluable benefit. The monument so reared 
is one more lasting and beneficial than granite, and one 
which better attests the man whose deeds they perpetuate. 
It is an example worthy the emulation. 





A History OF THE UNITED STATES AND ITS PEOPLE. 
For the use of schools and families. Dr. Edward Egg- 
leston. New York: D. Appleton and Company. 
Those who know Dr. Eggleston need not be told that 

originality will be a marked feature of this small work. 
It treats in a comprehensive manner the history of Amer- 
ica from the time of Columbus, 1492, until the time of 
the present administration. It is well illustrated with 
cuts, not found in ordinary school or family histories, 
many of which are quite rare. An exceflent feature is 
the copious illustration by means of .maps. They are 
abundant, and in many cases convey an idea of the subject 
not otherwise easily obtained. The work is issued with 
and without questions—. é. for the school or for reading 
in the family. 
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A History oF Onto. Daniel J. Ryan, Secretary of State 
of Ohio. Columbus, Ohio: A. H. Smythe. 

This is an attractive volume, of 210 pages, intended for 
general reading. It does not enter into details in any 
event, being an outline, in pleasing form, of the general 
events conspicuous in Ohio’s history. A well-written 
history, large enough to cover all points, is needed in 
Ohio, and it is hoped some one with sufficient knowledge, 
patience and skill will do for the students and those who 
wish to examine details, what Mr. Ryan has so well done 
in a general manner. 





ARBITRATION BETWEEN CAPITAL AND LABor. A His- 
TORY AND AN ARGUMENT. By Daniel J. Ryan. Colum- 
bus, O.: A. H. Smythe. 

his small volume of 127 pages was compiled by Mr. 

Ryan while a member of the Ohio General Assembly in. 

1885. It sets forth in a succinct, lawyer-like style, the 

history and results, good and bad, of strikes, and from 

these advances many useful deductions in favor of arbitra- 
tion in disputes between employer and employe—~. eé. cap- 
ital and labor. The question is one that will ever remain 
an “open one,’ as to what and who shall determine the 
rights of both. Mr. Ryan goes into the history of the 
matter, and hence to the roots of the question. He shows 

- not only by logic, but by the stern array of figures and 

facts, the uselessness and waste, and the utter failure of 

strikes. The sensible method to “get together and talk 
it over,” to arbitrate, is fully discussed and advised. The 
book is well worth a careful perusal. 





ANTIQUITIES OF THE STATE OF OHnIO. By the late Henry 
A. Shepherd, of Hillsboro. Cincinnati: John C. Yors- 
ton & Co. 140 pages. 

During his lifetime Dr. Shepherd spent several years in 
the preparation of a “History of Ohio.” His death oc- 
curred before the completion of the work. This book is 
trom the earlier chapters of the history, and is printed in 
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advance of the others. The book is divided into six chap- 
ters, which treat, in a condensed form, well adapted to 
students who desire condensed records, the various topics 
relating to antiquities. Chapter one gives a general de- 
scription of Ohio, then follows chapters on “ Defensive 
Enclosures,’ ‘‘ Sacred Enclosures,” “‘ Mounds,” “‘ Contents 
of Mounds,” “ Caches, Tombs,”’ etc. 





ADVENTURES OF PIONEER CHILDREN. By E. Fenwick 
Colerick. Cincinnati: Robert Clark & Co. 263 pages. 
I2 mo. 

This small work is hardly what its title implies. Only 

a part is occupied with a recital of tales of Pioneer Children, 

and they are chiefly drawn from published works. The 

latter part of the work contains the often told adventures 
of the Poe brothers; the torture by burning of Colonel 

Crawford; the story of Elizabeth Zane, and other remin- 

iscences gleaned from books already in the market. It can 

hardly be considered a “valuable addition’ to pioneer 


literature. 





UNITED STATES BUREAU OF EDUCATION—CIRCULAR OF 

INFORMATION No. 1. 1888. 

This excellent and scholarly monograph is one of a 
series issued by the Bureau as “‘Contributions to Ameri- 
cau Educational History.” It is edited by Herbert B. 
Adams, Ph. D., of the John Hopkins University, Balti- 
more. It contains “ Thomas Jefferson and the University 
of Virginia,” by Dr. Adams, together with “Authorized 
Sketches of Hampden, Sidney, Randolph, Macon, Emory, 
Henry, Roanoke and Richmond Colleges, Washington and 
Lee University, and Virginia Military Institute. Forty- 
five illustrations add much to its value. 





CIRCULAR OF INFORMATION NO. 5. 

Contains: 

“‘ INDUSTRIAL EDUCATION IN THE SOUTH,” by Rev. A. 
D. Mayo, who for the past eight years has been engaged 
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in a ministry of education through all the southern 
States. The monograph “is not,” says the Commissioner 
of Education, ‘‘a discussion of scholastic methods, or an 
attempt to give premature opinion on many important 
points now under advisement by the foremost teachers of 
the country. The author has assumed the more useful 
task of setting before the southern people the reasons for 
the growing interest in industrial education through the 
whole country, and the special needs of this type of edu- 
cational work in the development of the great resources 
and the organization of the !abor system of the souther:: 
States, with a brief aecount of the principal institution: 
that have already undertaken the work.” 





NEW AMSTERDAM, NEW ORANGE, NEW YorRK. Witi 
Chronological Data. By General Charles W. Darling, 
Corresponding Secretary of the Oneida Historical Soci- 
ety. Privately printed. 


This monograph conveys a good idea of the city of New 
York as it appeared in its earliest days. The material is 
gathered from a variety of sources, and embraces the 
period from Hudson’s discovery, in 1609, until the recall 
of Gov. Wouter Van Twiller in 1637. 





ARNOLD TOYNBEE, with an “Account of the Work of 
Toynbee Hall, Philip Lyttleton Gell, M. A., Chairman 
of the Council.” 

This monograph is number one of the seventh series 
of the John Hopkins University Studies in Historical and 
Political Science. Edited by Herbert B. Adams, Ph. D., 
Assistant Professor of History in the University. 

Too much praise can hardly be given the John Hopkins 
University for its advanced work in the line of investiga- 
tion and publication of valuable materials illustrating and 
preserving our national history. This publication is but 
one of many, any one or all of which can be obtained by 
addressing the Publication Agency of the University. 
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COLLECTIONS OF THE CAYUGA COUNTY HISTORICAL So- 

CIETY. NUMBER SIx. Auburn, N.Y. 1888. 

These consist of a series of papers read before this So- 
ciety during the last year, together with the constitution, 
by-laws, organization, and list of members of the Society. 
The papers cover a wide range of subjects, viz: ‘‘ Culture 
and manufacture of wool in Cayuga county, N. Y., from 
its first settlement to the present time,” William Hayden. 
“Memoirs of David Thomas, William Bostwick, and 
George Fleming.” “ Early life in Auburn,” “A Cayuga 
joint stock company,” “The burning of the St. James.” 

These monographs adimirably preserve the Early His- 
tory of localities and are worthy of emulation in all parts 
of the Union. 


HISTORY OF THE SAULT STE. MARY CANAL. Paper, 15 Cts. 





ANNALS OF FORT MACKINAC. Paper, 25 Cents. 


INDIAN NAMES OF PLACES NEAR THE GREAT LAKES. 
Cloth, $1.00. By Dwight H. Kelton, Captain U.S. 
Army. 

The foregoing monographs are concise accounts of the 
subjects treated by Captain Kelton in a pleasant style. 
They can be obtained of the author, who was for some 
time stationed at Fort Mackinaw. Kelton & Co., pub- 
lishers, Dwight, Mich. 
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